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Huexu W. Cross 
INTERSTATE COMMERCE COMMISSIONER 














HUGH W. CROSS 


Hugh W. Cross, who has been appointed to the Interstate Commerce 
Commission by President Truman to fill the unexpired term of the late 
George M. Barnard, is a native of Illinois. Mr. Cross was educated in 
the public schools of Jerseyville and later attended the University of 
Illinois from which he was graduated with the degree of Bachelor of 


Laws. 


Commissioner Cross brings with him the accumulated experience 
gained as a practicing attorney, a State legislator, and a State executive. 
Admitted to the Tilinois Bar in 1921, he has engaged in the practice of 
law in his home town of Jerseyville, and also in Alton. In 1932 he was 
elected a representative in the General Assembly from the 38th District 
and served four successive terms with that body. He was elected Speaker 
of the Illinois House of Representatives in 1939. In 1940 he received 
the Republican nomination for Lt. Governor and was elected to that 
position in the following November. Ile was reelected Lt. Governor in 
1944. 


During World War IT Mr. Cross served as Secretary to the Illinois 
War Council. He also served as Chairman of the Conservation Committee 
of the Illinois War Council in charge of all salvage drives in the State. 
Mr. Cross is a Thirty-second degree Mason, and is a member of the 
American Legion, the Shrine, Elks, and Jesters. He is also a member of 


Alpha Tau Omega social fraternity and Phi Delta Phi law fraternity. 


Mr. Cross married the former Miss Helen McGovern of Galesburg. 
They have two children, Hugh Edward who served in the Navy during 
World War II and is now a student at the University of Illinois and 


Barbara Ann, a student at Ferry Hall, Lake Forest, Illinois. 


Practitioners Association Takes Strong Stand 
Against Civil Service Commission’s Attempt 
To Discharge 12 Incumbent I.C.C. 
Hearing Examiners 


Seldom have members of the Association of Interstate Commerce 
Commission Practitioners been so aroused as they have been by a recent 
announcement by the Civil Service Commission that 12 of the incumbent 
hearing examiners of the Interstate Commerce Commission had been 
found disqualified and were notified that they would be discharged. 
Each examiner has appealed and the discharge orders have been post- 
poned pending action on such appeals. 

It is no overstatement to say that those practicing before the Inter- 
state Commerce Commission and those having reasonable familarity with 
its work are shocked by this aetion by the Civil Service Commission. 
which appears to be taken upon the basis of secret information which 
that Commission declines to disclose, and upon recommendations of a 
Board of Consultants* after interviews hardly more than cursory in 
character. Only one member of the board has ever practiced before the 
Interstate Commerce Commission and then only to a limited extent. 

It seems almost inconceivable that the Administrative Procedure 
Act which was intended, among other things, to insure security of 
tenure of hearing examiners, and to prevent their removal only after a 
fair hearing should be so flagrantly violated in letter and spirit as 
appears to be true here. It seems particularly harsh and unjustifiable 
that this little board should upon personal impressions of incumbent 
examiners whom the Interstate Commerce Commission has appointed as 
competent and seasoned men be thrown out of service after many years 
of satisfactory and concientious service with that Commission. 

It was the view of the Executive Committee of the Practitioners 
Association that a system set up in this manner and operated to bring 
about infractions of fundamental principles of fair play inherent in our 
American concepts of jurisprudence should be investigated by Congress, 
particularly since this appeared to be a subversion of the very purpose 
of the Administrative Procedure Act passed by this legislative body. 
Therefore, the Executive Committee submitted to the membership for a 
vote by mail a proposed petition to Congress asking for such an investiga- 
tion. 

The vote by the membership was overwhelmingly in favor of filing 
the petition. Of the total membership of 3,199, nearly 70 percent, or 2,211, 
voted. The vote was as follows: 


*The Board of Consultants which has been designated by the Civil Service 
Commission as the Board of Examiners for Hearing Examiner Personnel consists 
of six members only one of whom was chosen from the government service, Mr. 
Wilson M. Matthews, an examiner of the Civil Service Commission. The other 
members are two state judges, Hon. Douglas L. Edmonds of California, and Hon. 
Laurance M. Hyde of Missouri, two former presidents of the American Bar Associa- 
tion, Mr. Joseph W. Henderson, of Philadelphia, Pa., and Mr. Willis Smith, of 
Raleigh, N. C., and the chairman, Mr. Carl McFarland, a practicing lawyer of Wash- 
a C. and active in connection with the passage of the Administrative Pro- 
cedure Act. 
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Number Percent 
Those in favor of filing the petition, 2,169 98.1 
Those against filing the petition, 42 1.9 


Pursuant to this vote the president of the association, Mr. Chester 
C. Thompson, by appropriate letter, filed the petition with the President 
and each member of the Senate and with the Speaker and each member 
of the House of Representatives. This action was taken after a further 
meeting of the association’s Executive Committee and of its special 
committee on rules of practice, consisting of Mr. Wilbur La Roe, chair- 
man, Mr. John R. Turney, and Mr. Warren H. Wagner. 

A copy of the petition filed with Congress is printed elsewhere in 
this issue of the journal. 

Proceedings before the Civil Service Commission. Shortly after the 
announcement of the Civil Service Commission that 12 of the incumbent 
hearing examiners of the Interstate Commerce Commission were being 
discharged, an informal meeting of I.C.C. practitioners before the Com- 
mission was held in Washington with a view to aiding these examiners, 
particularly in obtaining letters or affidavits from persons familiar with 
their work, such information to be used in support of the appeals which 
had been filed. As a result of the meeting a committee was appointed 
consisting of Messrs. August G. Gutheim, Roland Rice, Joseph F’. Eshel- 
man, Joseph C. Colquitt, William A. Disque, and R. Granville Curry, 
Chairman. The committee found that numerous persons were familiar 
with the work of these examiners and were emphatic in vouching for 
their competence and ability. 

Later Mr. Curry consented to represent the 12 examiners and at- 
tended a conference at the Civil Service Commission on April 18, 1949, at 
which were present counsel for examiners of other agencies who had been 
found disqualified. At this meeting, which was conducted by Mr. Mc- 
Farland with several representatives of the Civil Service Commission 
present, it was made plain that both the board and the Commission 
declined to disclose the secret information on which these examiners 
had been found disqualified and intended to have the Board of Consult- 
ants continue to function as a board to reconsider the previous action. 
Objections to such procedure were duly noted and later a motion was 
filed by Mr. Curry, counsel for the I.C.C. examiners and by counsel for 
examiners of other agencies. The motion was that the Civil Service 
Commission vacate the determinations of the Board of Examiners for 
Hearing Examiner Personnel and disestablish the board, that any proce- 
dure against these incumbents should be in accordance with the removal 
procedure provided for in Section II of the Administrative Procedure 
Act, and, that, without waiving any rights on these points, the Com- 
mission require that the hearing examiners be fully informed as to the 
individuals supplying information to the Board of Examiners, and the 
exact nature of such information, and that ruling be by a complete re- 
constituted panel after full hearing, including the right to cross-examine 
witness and a stenographic transcript of the proceedings. Counsel 
for the other agencies included Mr. Charles Fahy, formerly Solicitor 
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General of the Department of Justice, Mr. Paul Porter, former Director 
of O.P.A., Mr. William E. Leahy, Director of Selective Service of the 
District of Columbia, Mr. Dean Stanley, formerly of the Department of 
Justice, and Mr. Charles A. Horsky and Mr. John R. Thompson of the law 
firm of Covington, Burling, Rublee, and Short. 

The Civil Service Commission granted oral argument on this motion 
and heard counsel on May 6, 1949. The questions of law in support of 
motion as to the I.C.C. examiners were argued in a brief prepared by 
Mr. Curry and printed elsewhere in this issue of the journal. 

The Civil Service Commission after hearing oral argument took the 
matter under advisement and is reported to have submitted the law ques- 
tion to the Attorney General for advice. In the meantime, however, it has 
sought to have the Board of Examiners, although objected to, endeavor 
to reconsider the cases of the various hearing examiners in question. It 
seems prepared to recede in large measure from the position originally 
taken. At the time this issue of the journal goes to press it appears that 
on further consideration, but without a waiver of any of the rights 
under the motion above mentioned, a number of the examiners may be 
found fully qualified and certified to their positions without further 
proceedings. Those who have closely followed the situation as to the 
I.C.C. examiners are convinced that there is no sound basis for their 
discharge whether this be attempted as to all or any of them, and are de- 
termined to see that their rights are fully protected. 





LETTER OF TRANSMITTAL SENT WITH PETITION TO CONGRESS ON MAY 
12TH 


President Chester C. Thompson sent copies of the Petition respect- 
ing the Hearing Examiners of the Interstate Commerce Commission to 
each Member of Congress, together with the following letter: 

‘‘There is enclosed a copy of a petition of this Association re- 
questing that the Congress take action to correct the individual injustice 
and grave public disservice threatened by the action of the Civil Service 
Commission, purportedly under the Administrative Procedure Act. 

A copy of the petition was sent to each member of this Association 
and it was approved by a substantial majority thereof. It is thus sub- 
mitted to the Congress of the United States as the expression of this 
Association on the subject. 

Your prompt attention to this highly important matter will be ap- 
preciated to the end that Congress will take appropriate action thereon.”’ 

The petition, as sent to Congress follows: 
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EIGHTY-FIRST CONGRESS 
PETITION OF ASSOCIATION OF INTERSTATE COMMERCE COMMISSION 
PRACTITIONERS 


To THE PRESIDENT AND MEMBERS OF THE SENATE 
AND 

Tue SPEAKER AND MEMBERS OF THE HOUSE OF REPRESENTATIVES 
In ConerEss ASSEMBLED 


Gentlemen : 


We exercise the constitutional right to appeal to the Congress to 
prevent the perpetration of grave injustice and impairment of the in- 
tegrity, independence, and competency of the Interstate Commerce 
Commission, by an agency which purports to act under your authoriza- 
tion. 

Under Section 11 of the Administrative Procedure Act, the Civil 
Service Commission, against the recommendation, indeed over the protest 
of the Interstate Commerce Commission, has undertaken summarily to 
remove one-fourth of the latter’s hearing examiners, upon the ground 
that ten of them have not demonstrated themselves to possess the ‘‘over- 
all characteristics’’ deemed requisite by an advisory board of consultants 
and that two of them have had insufficient experience. These twelve 
examiners include some of the most experienced and competent upon 
the Commerce Commission’s staff. All except four are fifty-five years 
of age or older. Their average service with the Commission is over 
twenty years, and as hearing examiners, over fifteen years. All are 
lawyers. All were certified by the Commerce Commission as qualified, 
competent hearing examiners. 

The statute states in express terms that the appointment of ex- 
aminers shall be ‘‘by and for the agency,’’ not by the Civil Service Com- 
mission. The Civil Service Commission has usurped this important 
statutory appointing power. 

No charge of misconduct, bias, or lack of intelligence or qualifica- 
tion within the commerce field has been made against any of them. The 
recommendation which led to their discharge was a report by a board of 
five consulting lawyers and a Service Commission examiner, only one 
of whom has practiced before the Commerce Commission. It was based 
chiefly upon undisclosed opinions of unnamed persons under a pledge of 
“‘eonfidence,’’ supplemented by a review of the personnel record and 
quality of work, and a personal interview of from 15 to 65 minutes by 
the Service Commission’s examiner and one of the consultants, in six 
cases, three in four cases, and five in two cases. 

The recommendation of the ‘‘consultants’’ was adopted by the Civil 
Service Commission without hearing and apparently with no independent 
consideration. The examiners were notified that they would be removed 
from service but that by filing an ‘‘appeal,’’ the latter action would be 
deferred. They were further advised that this appeal was to be limited 
to new evidence submitted by them, but that the ‘‘confidential’’ evidence 
would not be made available. 
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Other than the fact that two of the outside consultants are judges 
of State Courts and two others former presidents of the American Bar 
Association, there is nothing to indicate the competency of the consultants 
or of the Civil Service Commission’s examiner, to determine the qualifica- 
tions of commerce examiners. Their report indicates that no weight 
whatever was given to the examiners’ expert knowledge of the many 
intricate problems in this field, to their long experience or to the recom- 
mendation of the Commerce Commission. Affirmative indication of the 
consultants’ incompetence is shown by the reason assigned in the case of 
one examiner of outstanding merit, which was that his experience was 
‘*elerical’’ since, ‘‘You have spent most of your time in the office of a 
Commissioner.’’ Yet those familiar with the organization and function- 
ing of the Commerce Commission know that the Examiners assigned to 
assist a Commissioner in his office must be of outstanding ability and 
competence since they are relied upon heavily for advice and counsel in 
the performance of the Commissioner’s duties. 

Not only does the action complained of do violence to one’s sense 
of justice and fair play, but the Civil Service Commission’s action is 
subversive of constitutional guarantees and democratic principles and 
ideals. The police state type of investigation has no place in American 
institutions. The professional standing (in the sunset of a life devoted 
to public service), social and professional reputation, and the very live- 
lihood of each of these twelve men are destroyed without specific charges, 
without an open hearing, and without the opportunity to know their 
accusers or the accusations, much less to confront and cross-examine 
them. 

In the Report of the House Committee on the Judiciary (Senate 
Document 248, 79th Congress), recommending passage of the Adminis- 
trative Procedure Act, it was said: “‘The entire tradition of the Civil 
Service Commission is directed toward security of tenure, and that 
system is put to appropriate use in the present case.’’ That this also was 
the clear intent of the Congress is shown by the provision (to which the 
above statement relates) that, ‘‘examiners shall be removable by the 
agency***only for good cause established and determined***after op- 
portunity for hearing and upon the record thereof.’’ The procedure that 
the Civil Service Commission is now employing evades this provision and 
removes examiners of long experience upon off-hand opinions obtained 
by the cloak of a ‘‘secret confidence,’’ and indicates clearly a departure 
from both the letter and spirit of the governing statute. 

The public disservice is as great as the individual injustice. The 
principle that the Commerce Commission is a ‘‘body of experts,’’ fitted 
by learning, training and experience to deal with some of the most com- 
plex problems of the day, is the keystone to successful regulation. The 
action of the Service Commission would undermine the basis for this 
principle. These twelve examiners are experts, possessing detailed 
knowledge of the problems which come before them. Their successors, 
should their discharge stand, are unknown and may well be untrained, 
inexperienced, and without understanding of the technical language and 


MAY, 1949 711 





—_— 


problems which they would be called upon to hear and decide. The idea, 
with which the consultants appear to be obsessed, that a commerce ex- 
aminer is a mere umpire, or at the most has functions similar to that of 
a judge, is fantastic, to say the least. The judge deals with the finished 
product—the examiner participates in the making, and frequently in the 
design. No group of men, however eminent in its own field, is competent 
to pass upon the qualifications of such examiners until they, themselves, 
have become experts in the field. The logical body to select and direct 
Interstate Commerce Commission examiners is the Commerce Commis- 
sion. 

The basic purpose of this Association is to promote intelligent and 
just administration of the Interstate Commerce Act. Competent and 
qualified hearing examiners are indispensable to the attainment of that 
objective. We would be the last to oppose any action designed to ac- 
complish such a result, whatever effect it might have upon individuals. 
Sound policy, as well as just administration, requires that the selection, 
supervision and discipline of hearing examiners continue to be done by 
those qualified by technical knowledge, and above all, by those who are 
responsible to the Congress and thereby to the people for such an ad- 
ministration of the Interstate Commerce Act. 

We, therefore, pray the Congress to institute an investigation of this 
matter through appropriate committees, and to take such steps to pre- 
vent the individual injustice and the public disservice as it shall deem 
best. 

This petition is filed by the direction of the affirmative vote of the 
membership of this Association. 


Respectfully, 


ASSOCIATION OF INTERSTATE COMMERCE COMMISSION 
PRACTITIONERS 


By Chester C. Thompson, President 


Attest : 
Sarah F. McDonough 
Executive Secretary 


May 12, 1949 


LETTERS RECEIVED BY ASSOCIATION IN REPLY TO PETITION FILED WITH 
CONGRESS CONCERNING I. C. C. HEARING EXAMINERS 


May 17, 1949 
Dear Mr. Thompson : 


This will acknowledge receipt of your letter of May 12, enclosing 
copy of a petition of your Association requesting that Congress investi- 
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gate the removal of hearing examiners from the Interstate Commerce 
Commission by the Civil Service Commission, under the administrative 
Procedure Act. 


This petition will be brought to the attention of the Senate. 


Very sincerely yours, 
ALBEN W. BARKLEY 


May 17, 1949 
My dear Mr. Thompson: 


Thank you for your letter of May 12, with which you enclosed a 
copy of the petition of the Association of Interstate Commerce Commis. 
sion Practitioners. 

In my opinion, the action taken by the Association, which embraces 
this petition, is premature. The procedure contemplated under the 
Administrative Procedure Act, with respect to screening of examiners, has 
not been completed in the case of I.C.C. examiners; and I believe you 
will find that when this procedure has been completed, virtually all of 
the examiners whose status now is controversy will have been approved. 
I do not believe more than two, or at the most three, will fail to gain 
eventual approval. 

I appreciate your interest in writing to me about this matter; and 
if the Association of Interstate Commerce Commission Practitioners still 
feels aggrieved after final action has been taken, I shall be glad to have 
you write to me again. 

Kindest regards. 

Sincerely, 
Pat McCarran 


May 17, 1949 
Dear Mr. Thompson : 

I appreciate very much your letter of May 12 enclosing a copy of a 
petition adopted by your association regarding the action of the Civil 
Service Commission under the Administrative Procedure Act. 

This matter has been the subject of study and great concern by me 
during the past few weeks. As a result, I have decided to introduce in 
the Senate sometime this week a resolution, which, if adopted, would 
suspend the operations of the Committee appointed by the Civil Service 
Commission to review the qualifications of these hearing examiners. It 
would further restore to their positions all the hearing examiners ruled 
ineligible for their positions by this Committee. 

I shall be glad to receive any additional information you might be 
able to furnish me that you think would be of help in correcting this 
situation. 

With kind regards, I am 

Sincerely yours, 


Ourn D. Jonnston, Chairman, ; 
Post Office and Civil Service Committee 
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May 14, 1949 
Dear Mr. Thompson : 


Thanks for your letter of May 12 and enclosed copy of a petition of 
your organization in opposition to action by the Civil Service Commis- 
sion under the Administrative Procedure Act. I am glad to have the 
views of your organization on this issue, and I will closely evaluate them 
as 1 study this problem. 

With all good wishes, I am 

Sincerely yours, 
ALEXANDER WILEY 


May 13, 1949 
Dear Mr. Thompson : 


This will acknowledge your letter of May 12 with the enclosed peti- 
tion of your Association. 

At the moment, I cannot study this carefully, but I shall certainly 
put it aside and do so at my first free moment. Thanks for bringing it to 
my attention. 

With kindest regards, I am 

Sincerely, 
Homer F'ercuson 


May 13, 1949 
Dear Mr. Thompson : 


Thank you for your letter of May 12, 1949, with enclosed petition 
in connection with the action of the Civil Service Commission in remov- 
ing twelve of Interstate Commerce Commission’s hearing examiners. 

I appreciate your bringing this matter to my attention, and expect 
to request a complete report from the Civil Service Commission. 

Kindest regards. 

Sincerely, 
WarrEN G. MaGnuson 


May 13, 1949 


Dear Mr. Thompson : 


Permit me to acknowledge receipt of your letter and enclosure of 
recent date, with regard to the action threatened by the Civil Service 
Commission with regard to members of the Commerce Commission staff. 
I have read this with a great deal of interest and you may be sure it will 
receive my utmost attention. 

With kindest regards, 

Sincerely yours, 
Herpert R. O’Conor 
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May 13, 1949 
Dear Chester: 


I have your letter of May 12 enclosing your petition. 

I am glad to have this matter called to my attention. It does seem 
a little unusual that the Civil Service Commission should find all of the 
examiners to which you refer incompetent if, as stated by you, they 
have functioned well in their respective jobs for a number of years. 

I have always had much faith and confidence in the Interstate 
Commerce Commission. At the same time, I have always wanted to feel 
that there was no politics in the Civil Service Commission, and that 
the Civil Service Commission’s job was to determine qualifications pur. 
suant to uniform rules and regulations established. If the Civil Service 
Commission is going beyond its field and appointing employees in other 
bureaus, agencies, and departments, then it certainly is exceeding any 
power I believe the Congress ever intended to give to it. 


Sincerely yours, 
Earu C. MicHENER 


May 13, 1949 
Dear Mr. Thompson : 


In reply to your recent letter in which you enclose a petition from 
the Association of Interstate Commerce Commission Practitioners to the 
President and Members of the House, I shall endeavor to include this 
matter in inquiries that will be started in the near future to determine 
wherein the Administrative Procedure Act is being violated. 


Yours very truly, 
Francis E. WATER 


May 14, 1949 


Re: Removal of hearing examiners from 
Interstate Commerce Commission by 


Civil Service Commission. 
Dear Mr. Thompson : 


I have your letter of May 12, 1949, with enclosure. 

I shall be very glad to do whatever I can in this connection. How- 
ever, I shall be very glad if you will advise me specifically what action 
you desire taken as, for instance, if there is any bill pending to correct 
this injustice, where it is pending and its designation by number. 


Yours very sincerely, 
S. O. Buanp 
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May 13, 1949 
Dear Mr. Thompson : 


I have at hand your letter of May 12th and the enclosed petition 
requesting that the Congress take action to correct the individual injus- 
tice and grave public disservice threatened by the action of the Civil 
Service Commission. 

I appreciate your bringing this matter to my attention and I will 
do what I can to see that Congress takes appropriate action on it. 

If I can be of further service to you in the future, please feel free 
to call on me. 

Sincerely yours, 
GarRDNER R. WITHROW 


May 13, 1949 
Dear Mr. Thompson : 


As President of the Omaha Bar Association, I am greatly inter- 
ested in your letter of yesterday, telling of efforts to summarily remove 
twelve I.C.C. examiners. 

Would you please furnish me with: 

(1) Names and addresses of the persons who sat in judgment on 
these men, who you say are judges of state courts and two former presi- 
dents of the American Bar Association, and 

(2) Names and addresses and years of service of the 12 discharged 
examiners. 

Sincerely yours, 
EvueEene D. O’SuULLIVAN 


May 13, 1949 
Dear Mr. Thompson : 


I appreciate your sending me a copy of the petition of your organiza- 
tion addressed to the members of Congress concerning the action of the 
Civil Service Committee in removing certain Interstate Commerce Com- 
mission examiners. 

I am glad to have this matter brought to my attention, and will give 
very careful consideration to any legislation that may be introduced in 
the Congress with respect to the subject. 


Sincerely yours, 
Compton I. WHITE 


May 13, 1949 
Dear Mr. Thompson: 


Your message of appeal to the Congress in regard to grave injustice 
and impairment of the integrity, independence and competency of the 
Interstate Commerce Commission, by an agency which purports to act 
under our authorization has been read with much interest. 
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I shall be happy to make further investigation and study of the 
matter of your concern for the purpose that justice may prevail. 


Yours cordially 
THURMAN C. Coox 


May 13, 1949 














Dear Mr. Thompson : 


Your letter of May 12th was received and I have noted the problem 
which you present. 


I have written the Civil Service Commission concerning the removal 


of the hearing examiners and hope that the matter may be cleared up 
satisfactorily. 


Sincerely yours, 
Harris ELLSwortH 


May 13, 1949 









Dear Mr. Thompson: 


Thank you for your letter of May 12 with enclosure. 

This matter has previously been brought to my attention, and I am 
certainly interested in seeing that fair and equitable treatment is accord- 
ed. 
























Sincerely, 
Homer E. Capenart 


May 17, 1949 
Dear Mr. Thompson: 


This will acknowledge receipt of your communication of the 12th, 
in which you enclosed a petition of your Association requesting Congres- 
sional action with respect to the recent action by the Civil Service Com- 
mission’s Advisory Board of Consultants. 

I am advised that the Senate Civil Service Committee is in receipt 
of numerous individual complaints concerning this matter, as well as the 
recommendations with respect to Trial Examiners in the National Labor 
Relations Board and the Department of Agriculture, and are contemplat- 
ing an investigation of the entire matter. 

As you no doubt are aware, the Civil Service Commission has now 
pending before the Attorney General a request for an interpretation of 
the legality of this entire procedure. 

I wish to thank you for furnishing me with the views of your 
Association, and I shall be pleased to keep close touch with this 
situation as it progresses. 

Sincerely yours, 
Irvine M. Ives 
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BRIEF ON BEHALF OF TWELVE INCUMBENT HEARING EXAMINERS OF THE 
INTERSTATE COMMERCE COMMISSION PROPOSED TO BE DISCHARGED 
AND IN SUPPORT OF MOTION FOR ARGUMENT BEFORE THE CIVIL 
SERVICE COMMISSION, ANNULMENT OF THE DISCHARGE ORDERS, 
AND FOR OTHER RELIEF.* 


By R. GranvituE Curry? 


Preliminary Statement 


This brief is filed on behalf of twelve incumbent hearing exam- 
iners of the Interstate Commerce Commission who have been found 
ineligible by a Board of Consultants appointed by the Civil Service 
Commission and are to be discharged pursuant to notice of the latter 
Commission. 

These examiners constitute one-fourth of the entire number of 
hearing examiners of the Interstate Commerce Commission. They have, 
as a result of long and meritorious service and specialized training, been 
appointed by that Commission as hearing examiners. Their removal will 
be, as stated by that Commission, a severe blow to efficiency and compet- 
ence in the administration of its duties under the Interstate Commerce 
Act. Their services are generally satisfactory to the bar of the Interstate 
Commerce Commission. They are career men, generally in the later 
years of their lives, and discharge would be nothing short of tragic. Yet 
these men, without any charge of bias, inefficiency, or favoritism, are to 
be thrown out of their positions on secret information and without any 
opportunity to know or cross-examine their accusers or informers. 

They are condemned by a Board of Examiners or Consultants of the 
Civil Service Commission consisting, with one exception, of non-govern- 
ment members, generally unfamiliar with the specialized and intricate 
work of the Interstate Commerce Commission, and on the basis of almost 
casual interviews by such Board, without findings or information as to 
the reasons for their conclusions, and in disregard of the action of the 
Interstate Commerce Commission in appointing these men. 

All twelve of these incumbent hearing examiners have filed appeals. 
Eight of the twelve are veterans and are entitled to the protection of 
the Veterans Preference Act. 

Before further proceedings on appeal of the hearing examiners 
here concerned, the Civil Service Commission itself should hear argument 
and consider fundamental questions of law and questions as to denial of 
fair-play here presented. The actual facts focus attention on what it is be- 
lieved by these examiners and generally by those practicing before the 
Interstate Commerce Commission to be a cruel, unwarranted, and shock- 
ing injustice which, it is felt, this Commission, if afforded proper op- 
portunity to consider the basic problems, would not tolerate. 

* Before the U. S. Civil Service Commission, Washington, D. C., April 26, 1949. 


1 Counsel for Incumbent Hearing Examiners of the I. C. C. found ineligible and 
ordered to be discharged. 
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It is believed that in fairness this Commission will look with favor 
upon hearing oral argument and considering the basic questions involved 
before subjecting the individual examiners to the burdens of proceedi 
by intermediate steps or further procedures which eventually this Com. 
mission, it is believed, will condemn. The procedure which has been fol- 
lowed, it is respectfully submitted, amounts to a shocking subversion of 
the basic principles of the Administrative Procedure Act, is without 
authority of that Act, constitutes usurpation of powers by an uninformed 
board or committee, and is an amazing breach of fundamental principles 
of fair-play universally recognized in the American system of govern- 
ment. As to eight of the twelve incumbent hearing examiners, it is be- 
lieved, that there has also been an astounding disregard of the letter and 
spirit of the Veterans Preference Act. 

These hearing examiners have been appointed and approved by the 
Interstate Commerce Commission under Section 11 of Administrative 
Procedure Act. They have been, and have performed the duties of, ex- 
aminers of the Interstate Commerce Commission for periods varying 
from 3 years to 29 years, in hearing cases for that Commission. Ten who 
are claimed to be disqualified because of ‘‘overall characteristics’’ have 
served as such examiners for periods from 7 to 29 years. Six of these 
have had such positions for periods varying from 19 to 29 years. Two 
others who have served with the Interstate Commerce Commission for a 
period of 8 years previously served as examiners for periods of 7 and 11 
years with the United States Maritime Commission. All have Civil 
Service status and each was appointed by and approved by the Inter- 
state Commerce Commission. More particularly each, on June 11, 1947, 
was and still is, a hearing examiner of the Interstate Commerce Commis- 
sion. 

All of these men have given long years of conscientious service to 
the Interstate Commerce Commission as examiners of that Commission. 
They have not only been appointed but promoted and utilized by the 
Interstate Commerce Commission as hearing examiners in the conduct 
of numerous complex and important cases requiring specialized training 
and experience and have shown themselves possessed of the requisite 
qualifications to perform their duties satisfactorily. 

The Interstate Commerce Commission, through its Chairman, has 
written a letter, dated March 21, 1949, to the President of the Civil Serv- 
ice Commission supporting the appeals of these examiners and points 
out in this letter the satisfactory service which they have performed, the 
general approval of these examiners by the bar practicing before that 
Commission, and the serious loss to this agency should these examiners 
be displaced. In this connection, the Chairman of the Interstate Com- 
merce Commission speaking on behalf of that Commission said, in part: 


“These men, generally, have demonstrated ability to act 
independently, objectively, and fairly when presiding at hearings, 
and to prepare decisions or recommendations of high quality. Their 
manner of dealing with practitioners who appeared before them, 
and their judicial bearing and demeanor appear to have met with 
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approval and, so far as we know, no serious fault has been found by 
any practitioner with the ability of any of the group to develop 
evidence, and to apply the law thereto, in assigned cases. They have 
served with apparent satisfaction during the now nearly two years 
they have acted as hearing examiners. Our budget is made to 
cover their status. They are seasoned men and thetr displacement 
would mean a serious loss in the work of this Commission.’’ 


Section 11 of the Administrative Procedure Act provides: 


‘*Subject to the Civil Service and other laws to the extent not 
inconsistent with this Act, there shall be appointed by and for each 
agency as many qualified and competent examiners as may be 
necessary for proceedings pursuant to Sections 7 and 8 * * *.’’ 


Clearly the ‘‘agency’’, namely, the Interstate Commerce Com- 
mission, is authorized to make the appointment, and it has exercised this 
authority in the present case as to each of the examiners here concerned. 
There is utterly lacking any authorization vesting the Civil Service Com- 
mission with this appointing power. The attempt by this Commission to 
discharge these men, therefore, appears to be an unauthorized and unlaw- 
ful interference with the appointive power of the Interstate Commerce 
Commission. 

Attempted removal of the hearing examiners here concerned would 
unjustly throw these career men with records of conscientious and satis- 
factory public service out of jobs and cruelly blight their lives. While, as 
indicated later, it is believed that this Commission is without authority 
to discharge these examiners unless the statutory requirements for remov- 
al set forth in Section 11 are satisfied, it is only fair to point out that the 
attempted action of this Commission is to throw these men out of employ- 
ment. This is not a situation in which an examiner is turned out of a 
new statutory position and may return to his former position. Instead, 
the former position became the position provided for by statute and he 
has continued as a hearing examiner with substantially the same duties 
and responsibilities. 

That this is the case is clearly indicated by the Civil Service Com- 
mission’s general displacement notice No. 27, dated March 11, 1949, ap- 
plicable to these examiners. The notice states that it ‘‘requires the 
separation by June 25, 1949 of * * * persons who prior to June 11, 1947 
were serving in positions which became hearing examiner positions on 
such date ***’’. Thus separation means that there is no former position 
to which the examiner can return. That the discharge is sought to be 
justified on the theory of conditional appointment and a finding of 
ineligibility does not, as later pointed out, operate to satisfy the require- 
ments of the statute. Since the notice of March 11, 1949, the effective 
date of separation has been extended until determination of the various 
appeals filed. 

Just as the agency, namely, the Interstate Commerce Commission, is 
vested by Section 11 with the power and authority to appoint its own 
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hearing examiners for its own work, this section vests this same agency 
with the power to remove its examiners but only for good cause deter- 
mined by the Civil Service Commission ‘‘after opportunity for hearing 
and upon the record thereof’’ — a procedure which admittedly has not 
been followed. The statute provides: 


‘*Examiners shall be removable by the agency in which they are 
employed only for good cause established and determined by the 
Civil Service Commission (hereinafter called the Commission) after 


opportunity for hearing and upon the record thereof’’. (Emphasis 
supplied). 


There is no attempt by the Interstate Commerce Commission to re- 
move these examiners. In fact it seeks their retention pursuant to its 
lawful powers to appoint them for its own work. 

Clearly the requirements as to separation specified in Section 11 
have not been satisfied. In fact, the erroneous theory seems to be that 
the requirements are not even applicable. 

The hopes, ambitions, and reputations of these examiners are un- 
justly sought to be shattered on the basis of secret information and un- 
controlled judgment of a board of consultants or examiners wnfamiliar 
with the work of the Interstate Commerce Commission and having mis- 
conceptions as to its duties and responsibilities. Not one of these ex- 
aminers has been furnished information as to any adverse criticism or ob- 
jection to him by any one in or practicing before the Interstate Commerce 
Commission or by any one else. Nor has any of them had the opportunity 
to be confronted by such persons or to test their statements by cross-ex- 
amination or meet them by countervailing evidence. Each examiner 
has shockingly been condemned upon secret evidence and information as 
to which he has been supplied no information and furnished no opportun- 
ity to defend himself. 

The examiners, with two exceptions, are condemned to separation 
from service with the vague explanation that they are found wanting be- 
cause of ‘‘overall characteristics’’. The remaining two are erroneously 
said to be lacking in experience. There is no suggestion or finding that 
any one of the examiners is guilty of misconduct, bias, inefficiency, lack 
of intelligence, or any general dissatisfaction by the bar of the Interstate 
Commerce Commission or by the Commission itself as to his performance 
of duties. 

While these examiners in each of their appeals asked for a bill of 
particulars the Commission has furnished only a few of them with ad- 
ditional statements which are hardly less vague or informative than the 
original indefinite statement of ‘‘ overall characteristics’’. 

The unjust condemmation of these incumbent hearing examiners in 
reliance upon secret information and without granting a hearing is not 
all. Each has been unjustly condemned also as a result of an interview, 
unrecorded and cursory in character, with certain individuals appointed 
by the Civil Service Commission as part of a board of six members 
designated as a Board of Hearing Examiners for Hearing Examiner 
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Personnel and purporting to operate under the provisions of Section 11 
of the Administrative Procedure Act authorizing this Commission to 
“appoint such advisory committees as may be deemed necessary.’’ 

Six of the hearing examiners here concerned were interviewed by 
two-man panels of such board, four by three-man panels, and two by five- 
man panels. The interviews with two of the hearing examiners were for 
only fifteen minutes each, with four examiners only 20 to 25 minutes, 
with two examiners only 30 to 35 minutes and with the remaining four 
examiners from 40 to 65 minutes. The average interview time was only 33 
minutes. The Board of Hearing Examiners in its report of January 31, 
1949, makes the general statement, ‘‘ Well over an hour was the usual in- 
terview period per case.’’ 

Six hearing examiners were interviewed on the last day on which 
interviews were held with examiners of the Interstate Commerce Com- 
mission, and five of the six interviewed on that day were found dis- 
qualified. Each of the five was interviewed by the same two-man panel. 
To what extent fatigue and the desire to complete the work unconscious- 
ly operated to affect the judgment of these interviewers is not known. 

Questions asked by certain of the consultants in interviewing a 
number of the hearing examiners of the Interstate Commerce Commission 
here concerned indicated, as does the report of this board, dated January 
31, 1949, that the specialized and expert knowledge and training in the 
work of that Commission were of minor concern and that the desideratum 
is an examiner with general legal training, as for example, a good trial 
magistrate, who can preside dispassionately at hearings and rule imparti- 
ally on the evidence. The subordination of special skills so essential to 
the efficient operation of the Interstate Commerce Commission and, as 
later pointed out, so clearly contemplated by the Administrative Proce- 
dure Act itself, is indicated by the report of the board dated January 31, 
1949, stating: 


‘‘TIt should be emphasized, however, that the consultants have 
sought generally apt, able, and temperamentally fitted examiners— 
not specialists in particular subjects such as radio, railroads, or 
rates.’’ (Emphasis added). 


This is a startling theory inimical to the best interest and efficiency 
of the Interstate Commerce Commission, to those practicing before that 
Commission, and to the public at large. 

As previously indicated the board of consultants has been designated 
by the Civil Service Commission to act as the Board of Examiners for 
Hearing Examiner Personnel and consists of six members. These, with 
one exception, are not persons selected from the government rolls but are 
from outside federal employment. Three have been prominent in affairs 
of the American Bar Association and two are state judges. Only one of 
the board, according to the best information obtainable, has ever prac- 
ticed before the Interstate Commerce Commission and he has done so only 
to a limited extent. With deference for the standing of these men, it is 
not unfair to say that because of unfamiliarity with the work of the 
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Interstate Commerce Commission and misconceptions as to the special 
needs of that Commission in conducting its work through hearing ex. 
aminers, a grave injustice has resulted as to the examiners here under 
consideration. 

Also the fact is not to be blinked that this board, regardless of what 
its members may believe, has been considered as a sort of instrument- 
ality to carry out the wishes and desires of the American Bar Association 
or a somewhat vocal clique thereof. For example, in the September, 1947, 
issue of the American Bar Association Journal, page 861, there is a head- 
ing ‘‘ Victory as to the Hearing Examiners: Association’s Contentions 
Sustained in New Rules’’. It is then said of a member of the then 
constituted advisory committee who continued as a member of the pres- 
ent board that this person ‘‘of our association, as the non-governmental 
member of the Commission’s Advisory Committee, ‘stuck to his guns’ 
for many months in urging our association’s contention.’’ 

There was even a suggestion of a make-work program for lawyers 
in a statement set forth in the March, 1947, issue of this Journal as to 
plans for the selection ‘‘of the many hearing examiners under the Admin- 
istrative Procedure Act.’’ And ‘‘ We give in this issue such information 
as is available * * * for the benefit of judges and lawyers who would like 
to be considered for the posts. The salaries will be higher than are now 
paid to many judges of the State Courts.’’ 

There was also a suggestion in this notice that there should be a 
cleaning out of the agencies, the statement being made ‘‘ What, if any- 
thing, will be done to prevent the agencies from retaining or selecting 
biased Examiners on a partisan and ‘ideological’ basis, because of their 
experience in being unfair, is not made clear in the present information.”’ 
There had not been, there was no justification for, any such charges 
as to any examiner of the Interstate Commerce Commission. 

In a later article in the May, 1947, Journal, there is set forth with 
apparent approval a letter dated April 5, 1947, to the Civil Service 
Commission from a prominent Senator (Senator Wiley) stating (p.422) : 


‘*T shall be looking for substantial proof that the Civil Service 
Commission is going to fill these quasi-judicial posts with men of 
the highest unimpeachable caliber of the legal profession available, 
rather than with men who simply have occupied similar positions in 
the Federal Government today, who largely are of one party, and 
who may lack the approach of private enterprise in their work.’’ 


The American Bar Association Journal in the July, 1947, issue 
again quotes with apparent approval ‘‘a forthright statement’’ by the 
same Senator as to the hearing examiners in an address before the Feder- 
al Trial Examiners Conference. The nature of his remark is indicated 
by a heading of the editor ‘‘ Are only the present examiners to have a 
chance?’’ The statement by the Senator objects vigorously to a ‘‘self 
perpetuating ‘inner palace guard,’’’ and to ‘‘perpetuation of any one 
dynasty of political ideology.’’ 
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In the same statement, made nearly two years ago and thus long 
before the recent notice of separation here involved, he made the re- 
markable prediction (p. 689) : 


‘*T understand that about 200 Examiners will be appointed, and 
I understand that about 150 of the present incumbents will probably 
meet the so-called paper qualifications, which would mean that if 
the 150 are found adequate, about fifty positions will have to be filled 
from the ranks of outsiders.”’ 


Here was an implied suggestion that the incumbent examiners 
should be cut twenty-five per cent. The report of the Board of Examin- 
ers, dated January 31, 1949, shows that almost precisely this has been 
done, (Table IV). Of 217 incumbents 54 are found disqualified, or 
twenty-five per cent. 

In this connection, it is interesting to note that of the 48 incumbent 
hearing examiners of the Interstate Commerce Commission, 12 have 
been designated for separation, or twenty-five per cent, the very per- 
centage above referred to. 

On the same page of the Journal is a letter from the same Senator, 
dated June 20, 1947, to the Civil Service Commission, stating that he 
has— 


‘‘shared the intense concern of the American Bar Association 
that the Hearing Examiners ultimately confirmed for the new 
posts might consist largely or exclusively of an entrenched ‘palace 
guard’ of former Examiners and/or of individuals having an ap- 

_ proach inimical to the welfare of private enterprise.’’ 


He asked for ‘‘elaboration on the actions which the Commission may 
intend to prove that the allegations are unmerited.’’ 

There was no charge against any member of the staff of the Inter- 
state Commerce Commission and nothing to justify any adverse infer- 
ences as to any of its examiners (Id. p. 689). 

The above facts indicate an atmosphere and background which might 
unconsciously have forced the Board of Examiners into a role of zealous 
representatives of an outside agency. 

As later pointed out, it is believed that there has been an un- 
authorized delegation of authority to this board and a clear usurpation 
of authority by it in respect to the cases here under consideration. This 
board makes the remarkable statement in its report of January 31, 
1949, that while ‘‘every action of the consultant group is, of course, 
necessarily subject to review and revision by the Commission’’, ‘‘It has 
been understood all along that such would not be the case * * to the ex- 
tent that matters of judgment in individual cases may be involved.’’ 
(Emphasis supplied) Thus the board of examiners arrogates to itself 
exclusive discretion to determine, according to general impressions, 
whims, desires, likes or dislikes whether an examiner has ‘‘overall 
characteristics’’ satisfying the board or whether in spite of long and 
faithful service commended and approved by the Interstate Commerce 
Commission he should be summarily discharged. 
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The shocking injustice presented by the cases here under considera- 
tion is startlingly underlined by the very principles of fair play and the 
purpose to insure security of office contemplated by the Administrative 
Procedure Act itself. The House Report in recommending this legisla. 
tion said ‘‘The entire tradition of the Civil Service Commission ig direct. 
ed toward security of tenure, and that system is put to appropriate use 
in the present case,’’ namely, the Administrative Procedure Act (House 
Committee Report on the Judiciary, Senate Document, 248, 79th Con- 
gress). The injustice is further emphasized as to the eight veteran hear- 
ing examiners, who have been deprived of protection under the Veterans 
Preference Act. 

Under all the circumstances it is believed that this Commission 
should take the matter in hand before any further procedural steps are 
undertaken and should on the basis of the applicable provisions of the 
law annul and cancel the discharge notices which have been issued and 
permit the incumbent examiners here concerned to continue in their 
positions as sought by the Interstate Commerce Commission and as re- 
quired by reasonable concepts of justice. 

Following is a short argument as to certain of the law points be- 
lieved to be controlling here. 





1. These Incumbent Hearing Examiners Have Been Appointed “By” 
And ‘For’ The Interstate Commerce Commission And This Ap- 


pointive Power Cannot Lawfully Be Interfered With by The 


Attempted Discharge By The Civil Service Commission Of Such 
Examiners. 


As previously indicated, each of the incumbent hearing examiners 
under consideration has been appointed by and for the Interstate Com- 
merce Commission. They are supported in their appeals for retention of 
their positions by the Interstate Commerce Commission which states in 
part ‘‘They are seasoned men and their displacement would mean a 
serious loss in the work of this Commission.’’ 

Section 11 of the Administrative Procedure Act specifically vests 
the power of appointment in the Interstate Commerce Commission as to 
these examiners. It provides in part: 


“*subject to the civil-service and other laws to the extent not 
inconsistent with this Act, there shall be appointed by and for each 
agency (Interstate Commerce Commission) as many qualified and 
competent examiners as may be necessary for proceedings pursuant 
to sections 7 and 8, * * * .”’ 


That such appointive power is in the agency, the Interstate Com- 
merce Commission in the present case, and not in the Civil Service Com- 
mission is indicated by a further provision of Section 11, ‘‘ Agencies oc- 
casionally or temporarily insufficiently staffed may utilize examiners 
selected by the (Civil Service) Commission from and with the consent 
of other agencies.’’ It will be noted that the selection is to be made by the 
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Civil Service Commission under these temporary conditions. The failure 
of Congress to include any such provision as to appointment of examiners 
in the preceding provisions of the section and the express requirement 
that the appointment be ‘‘by and for each, agency’’ clearly exclude the 
Civil Service Commission from interference with the appointment by 
the Interstate Commerce Commission or the assumption by the former 
Commission of appointing power in lieu of or superior to that of the 
Interstate Commerce Commission. 

The vesting of the appointing power in the Interstate Commerce 
Commission under Section 11 is not an accident of language. Congress, 
on a strong showing made by the Interstate Commerce Commission and 
those practicing before it, rejected the proposal originally made that 
there should be a pooling of examiners who could be used interchangeably 
by the various agencies. It was made overwhelmingly clear to Congress 
that specialized and expert knowledge and training of examiners in 
respect to the complex tasks which it must perform are essential. 

In the reports of both the Senate and House Committees, it is 
pointed out that ‘‘self interest and due concern for the proper perfor- 
mance of public functions will inevitably move agencies to seek the 
highest types of examiners.”’ 

The Interstate Commerce Commission has had difficulty in obtaining 
examiners with the special knowledge necessary to enable it to operate 
efficiently. Its statement that displacement of the examiners here con- 
cerned ‘‘would mean a serious loss in the work of this Commission’’ 
indicates that however fair and however impartial new men may be, they 
must be trained and they must have the necessary specialized knowledge. 

While it is recognized that the appointment ‘‘by and for each 
agency’’ must be made ‘‘Subject to the civil service and other laws to the 
extent not inconsistent with this Act’’, this by no means vests the Civil 
Service Commission with the appointive power or the power to make 
individual determinations sought to be made in the present proceeding. 
At most this contemplates merely the outlining of standards by this 
Commission. 

Therefore, as a matter of law it is respectfully submitted that the 
action of the board of examiners and the notice and order of this Com- 
mission disqualifying and discharging the examiners here under con- 
sideration are beyond any lawful statutory authority, are null and void, 
and should be so found in this proceeding. 


ll. The Apparent Assumption By The Board Of Examiners And This 
Commission That The Appointments Are Merely Conditional And 
That The Incumbents May Be Removed Without The Procedure 
Specified In Section 11 Is Fallacious. 


As pointed out above, each of the hearing examiners here concerned 
was appointed by and for the Interstate Commerce Commission and was 
an incumbent on June 11, 1947, when Section 11 became completely 
effective (see Section 12). On that date these examiners were in fact 
hearing examiners and have held such positions since that time. They 
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are performing in substance the same duties which they previously per- 
formed over a long period of time. The notice of separation (No. 27, 
March 11, 1949) requires ‘‘the separation’’ of persons who prior to June 
11, 1947 were serving in positions which became hearing examiner 
positions on such date * * * ’’. It is plain, therefore, that their separa. 
tion means throwing these men out of jobs. 

It is a sterile legalism to treat these actual incumbents as only condi- 
tional incumbents, having no rights under the removal provisions of 
section 11, as is attempted in the notice of separation. 

The American Bar Association Journal, in its September, 1947, 
issue, refers to a ‘‘meeting of the Commission and its advisory committee 
on July 16, 1947’’, and to a statement by Mr. McFarland concerning 
certain points, including a proposed rule which was not adopted as to 
** *eonditional’ appointments, in which the agency shall participate in 


determining whether the appointment shall become permanent.’’ He 
continued : 


















































‘‘However, the statute contemplates that there shall be none 
but permanent appointments. To do otherwise is simply to suspend 
the provisions of the Act at the inception of an Examiner’s career 
when that is most likely to affect his entire service in a manner com- 
pletely contrary to the intent of the statute.’’ (p. 862) 

















It seems utterly unjust that, even if conditional appointments were 
permissible, investigation and determination should be delayed for nearly 
two years in a matter of such vital concern. Moreover, Section 2.112 of 
the Commission’s Regulations indicates that investigations in types of 
appointments similar to those here involved and ‘‘designed to further 
establish the individual’s qualifications may be made at any time within 
eighteen months of the personnel action’’. Applying the eighteen-month 
limitation means that on December 11, 1948, over four months ago, the 
conditional period for investigation expired as to the examiners here 
concerned, and removal on the theory of further investigation is barred. 
In any event this section indicates an equitable policy contrary to the 
theory relied upon by the Board of Examiners in the present proceeding. 

Since these examiners were incumbent hearing examiners on June 
11, 1947, when Section 11 became completely effective, they are entitled 
to have the benefit of the provisions prescribing the manner in which, 


and only in which, such examiner may be removed. The pertinent pro- 
visions are— 





















































‘*Examiners shall be removable by the agency in which they 
are employed only for good cause established and determined by the 


Civil Service Commission * * * after opportunity for hearing and 
upon the record thereof.’’ 














It will be noted, in the first place, that examiners are removable 
not by the Civil Service Commission but ‘‘by the agency in which they 
are employed’’. The Interstate Commerce Commission, the employing 
agency in the present case, is not asking for removal of these examiners 
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but instead is urging their retention pursuant to the valid appointments 
it has made. 

In the second place, there has been no attempt by the Civil Service 
Commission or the Board of Examiners to pass on whether ‘‘good cause’’ 
exists ‘‘after opportunity for hearing and upon the record made.’’ 

It is reasonable to conclude that the Civil Service Commission’s 
notice of disqualification and separation is invalid because issued without 
complying with the statutory requirement as to removal of examiners. 


ill. Even If There Were Doubt As To The Status Of These Examiners 
As Incumbents Entitled To The Removal Procedure In Section 
11, The Act Should Be So Construed As To Avoid Otherwise 
Harsh Results And To Recognize The Appointments Made By 
The Agency Utilizing Such Examiners. 


In accordance with elementary principles of statutory construction, 
it is clear that the harsh and unjust results of applying Section 11 in the 
manner attempted by the board of examiners should confirm the con- 
struction that these examiners are incumbents entitled to the removal 
procedure specified in this section. As previously indicated, such proce- 
dure cannot be initiated by the Civil Service Commission but must be 
sought by the Interstate Commerce Commission itself. That agency, 
however, does not seek removal but on the contrary urges the retention 
of these examiners. 

Moreover, the legislative history of the statute affords no basis 
for assuming that the removal of incumbent hearing examiners such 
as those here concerned was contemplated. Instead, as previously point- 
ed out, emphasis was placed on the view that ‘‘The entire tradition of 
the Civil Service Commission is directed toward security of tenure, and 
that system is put to appropriate use’’ in the Administrative Procedure 
Act. To permit what is attempted here would be a serious perversion 
of that Act and its underlying purposes. 

In the hearings before the Senate Committee in the 77th Congress, 
Commissioner Aitchison, of the Interstate Commerce Commission, em- 
phatically pointed out ‘‘To drop examiners who are not appointed as 
hearing examiners, many of whom have long given good service, is au 
unethical breach of faith on the part of the government ***’’ (p. 458). 

Mr. Dean G. Acheson, then Assistant Secretary of State, and chair- 
man of the Attorney General’s Committee on Administrative Procedure, 
referred to Commissioner Aitchison’s testimony, saying : 


‘‘Commissioner Aitchison in his testimony was worried by the 
fact that, under our proposal, the civil-service standing of the ex- 
aminers at the Interstate Commerce Commission might be impaired 


*** If there is any such possibility under our act it can easily 


be corrected. I do not think there is. We have said nothing in our 
act about methods which the agency shall adopt in selecting the 
people it shall nominate for these offices. If it wishes, as the Inter- 
state Commerce Commission does, to have them selected by civil- 
service tests, by all means continue to do it.’’ (p. 818) 
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The action attempted here is clearly contrary to the purpose indi- 
eated by Mr. Acheson. 

Whatever view may be taken of the statute it is clear that the 
special needs of such agencies as the Interstate Commerce Commission 
were recognized by the provision that the appointment of examiners 
should be ‘‘by and for each agency’’. The Interstate Commerce Com. 
mission, as previously noted, has appointed these examiners, is support- 
ing their retention, and states ‘‘They are seasoned men and their dis- 
placement would mean a serious loss in the work of this Commission’’. 

Under these circumstances a spirit of comity among government 
agencies would, if no other principle were applicable, lead to approval 
by the Civil Service Commission of that agency’s appointments, unless 
there had been, as is not true here, an abuse of discretion or of clearly 
arbitrary action. 

In view of these considerations it is respectfully submitted that ap- 
pointment by the Interstate Commerce Commission of these examiners 
should not be disturbed. 


IV. In Any Event There Has Been An Unlawful And Unauthorized 
Delegation Of Authority To, And Usurpation Of Authority By, 
The Board Of Examiners Consisting Of Non-Governmental 
Personnel With One Exception. 


In the preliminary statement the board of examiners of consultants 
is described. It is there pointed out that with one exception the six mem- 
bers are not persons selected from the government rolls but occupy 
positions outside the government, that only one has practiced before the 
Interstate Commerce Commission and then only to a limited extent, 
and that they are unfamiliar with that Commission’s practice and have 
misconceptions in respect thereto. Reference has also been made to the 
relationship of members of the board to the American Bar Association 
or a clique thereof. 

The members of this board are apparently serving under the theory 
that they may do so under the provisions of Section 11 authorizing the 
Civil Service Commission to ‘‘appoint such advisory committees as may 
be deemed necessary’’. The provisions as to such appointment indicate 
the subordinate character of such committees because the Commission 
itself is to ‘‘ promulgate rules’’ and perform other duties specified. 

Clearly the power to appoint advisory committees does not sanction 
the unlawful delegation to such committees of the actual making of 
rules or the determination of whether an incumbent hearing examiner 
should be discharged. As previously stated, this board makes the re- 
markable claim in its report of January 31, 1949, that it is not subject 
to review or revision by the Civil Service Commission ‘‘to the extent 
that matters of judgment in individual cases may be involved.’’ Thus 
the board arrogates to itself the uncontrolled power to condemn incum- 
bent hearing examiners on the basis of general impressions, likes or dis- 
likes, or nebulous conceptions of ‘‘ overall characteristics’’. 

Not only does the board lack familiarity and appreciation of the 
complex character of the work of the Interstate Commerce Commission, 
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but it has definite misconceptions in respect thereto which has made its 
usurpation of powers the more serious. Without going into details, these 
misconceptions include the following: 

(a) As pointed out in the preliminary statement, a basic miscon- 
ception is the theory that the expert knowledge and specialized training 
of hearing examiners in the Interstate Commerce Commission are of 
minor importance and that emphasis is to be placed on general training 
in respect to hearing cases. Questions asked of examiners by members 
of the board indicated that as part of this misconception an examiner 
should be a little federal judge who could hear cases interchangeably in 
any agency. This utterly ignores the rejection by Congress of a pool of 
examiners for all the agencies and the specific provision in Section 11 
for appointment ‘‘by and for’’ the agency utilizing the examiners. 

(b) A further misconception is in minimizing experience in a Com- 
missioner’s office and considering this as indicating ‘‘a clerical ap- 
proach’’. This overlooks the highly important work of an examiner in a 
Commissioner’s office. (Note report of special committee on revision 
of Rules of Practice of the Interstate Commerce Commission consisting 
of Messrs. John R. Turney, Clarence R. Miller, and Wilbur LaRoe, Jr., 
July 16, 1947, published in the September, 1947, issue of the I.C.C. 
Practitioners Journal, p. 957). 

(ec) The board, from questions asked during interviews by certain 
of its members, and statements published in the American Bar Associa- 
tion Journal (Vol. 33, p. 865) appears to look with disfavor upon coopera- 
tion by hearing examiners with the Commissioners, the failure to write 
initial or recommended reports, or collaboration with others in the writ- 
ing of reports. The board apparently fails to understand that almost all 
the work of these hearing examiners is in ‘‘rule making’’ cases and that 
as pointed out by the Attorney General in his manual on the Administra- 
tive Procedure Act ‘‘Even in formal rule-making proceedings *** the 
act leaves the hearing officer entirely free to consult with any other 
member of the agency’s staff. In fact, the intermediate decision may be 
made by the agency itself or by a responsible officer other than the 
hearing officer. This reflects the fact that the purpose of the rule-mak- 
ing proceedings is to determine policy’’. That report further points 
out that ‘‘Policy is not made in federal agencies by individual hearing 
examiners’’ but rather by agency heads ‘‘relying heavily upon the ex- 
pert staffs which have been hired for that purpose.’’ It is further point- 
ed out that ‘‘in rule making the intermediate decisions will be more use- 
ful to the parties in advising them of the real issues in the case if such 
decisions reflect the views of the agency heads or their responsible 
officers ***’’ (p. 15). 

The board or certain of its members also apparently fail to recog- 
nize that the agency is free to ‘‘employ the hearing officer who heard a 
particular case as the draughtsman of their final decision and otherwise 
to assist in its formulation’’ (p. 87). 

(d) The board has shown a startling misconception as to the pre- 
sumption which should attach to the determination by the Interstate 
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Commerce Commission that the hearing examiners here involved are 
competent and should not be discharged. The erroneous attitude appears 
to be that that Commission’s determination is a matter of indifference 
and the board can arrogate to itself practically exclusive authority to 
make the determination. 

(e) The board has utterly ignored the protective provisions of the 
Veterans Preference Act as to the eight veteran examiners. 

(f) The theory that consultants can recruit and still pass imparti- 
ally on examiners appears objectionable. 

(g) The failure of the board to examine many of the references 
given on the theory that their knowledge would not be helpful is also 
believed to be objectionable. 

(h) In view of repeated expressions by certain members of the 
board as to the purpose of the Administrative Procedure Act to provide 
full and fair hearings, the attempt by the board to bring about the dis- 
charge of examiners who have served for many years conscientiously and 
satisfactorily and to do this upon secret information and without op- 
portunity to be heard reflect a myopic and distorted viewpoint impair- 
ing the views or advice of any such board. 

If anything is clear it is that this board should not be allowed to 
have anything further to do with the hearing examiners here concerned. 


V. The Procedure Followed As To These Hearing Examiners Is A 
Shocking Violation Of Statutory Provisions For A Fair Hearing 


And Is An Amazing Disregard Of Principles Of Fair-Play Inherent 
In The American System. 


Next to a man’s life there is hardly anything more important than 
his job, particularly if this represents a position held as a result of a 
long career in government service. This is the situation here. These in- 
cumbent hearing examiners are to be discharged on the basis of secret 
information in spite of long and satisfactory work performed for the 
Interstate Commerce Commission, in spite of their general approval by 
the bar of that Commission, and in spite of that Commission’s desire 
that they be retained in these positions. 

The conference at the offices of the Civil Service Commission on 
April 18, 1949, indicated that, unless this Commission orders otherwise, 
secret information will be relied upon both by the board of examiners 
and by the appeal board, if further proceedings are had in connection 
with the appeals. There is no necessity for such procedure, since the 
Commission has the power to subpoena witnesses. And, as previously 
pointed out, there is no statutory authority for such proceedings. 

It is respectfully submitted that this Commission should condemn 
such procedure and should insure that any further proceedings, if held, 
shall be in accordance with law with full opportunity to be heard and 
with a new board of examiners. 


Conclusion 





For years federal employees have looked to this Commission for 
protection against injustice. They believe that it will desire to give con- 
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sideration to the fundamental questions here presented before proceeding 
further with these appeals. 

There is presented here a matter of even greater importance than the 
particularly individuals here concerned. The question is whether sacred 
rights and principles of fair-play under our government may be violated. 

Throwing these incumbent examiners out of jobs after many years of 
satisfactory service and devotion to duty, and doing this upon secret in- 
formation and in reliance upon interviews with uninformed consultants 
having preconceived notions to a large extent and misconception of the 
principles to apply, amount to what is believed to be a crass disregard of 
the fundamentals of fair procedure. Such action is directly contrary to 
and is subversive of the purposes and terms of the Administrative Pro- 
cedure Act, is a serious blow to the efficient administration of the duties 
of the Interstate Commerce Commission, and is utterly at odds with the 
view of Congress that ‘‘the entire tradition of the Civil Service Com- 
mission is directed to security of tenure, and that system is put to ap- 
propriate use’’ in the Administrative Procedure Act. As to the eight 
veteran incumbent examiners such action appears to be a shocking de- 
parture from the letter and spirit of the Veterans Preference Act. 

It is, therefore, respectfully submitted that oral argument should be 
held in this proceeding by the Commission itself; that the order and 
notice of disqualification and discharge as to each of these examiners 
should be declared null and void; and that these men should be retained 
in their present positions to which they have been appointed by the In- 
terstate Commerce Commission and from which displacement would cause 
serious loss to that Commission and tragic injustice to them. 















































The Administrative Practitioners Bill 


(H. R. 4446) 






On April 29, 1949, Congressman Francis E. Walter, of Pennsylvania, 
introduced H. R. 4446 ‘‘To Protect the Public with Respect to Practi- 
tioners before Administrative Agencies.’’ 

Under Section 6—Credentials for Agents—the following provision 
will permit non-lawyer practitioners to appear in cases before the Inter- 
state Commerce Commission. The provision reads: 


‘*#** Under this section no individual shall be admitted to prac- 
tice in proceedings to which sections 7 and 8 of the Administrative 
Procedure Act apply or in which the governing statute provides only 
for appearances in person or by attorney or counsel except that, in 
either case, any agency may certify such individuals for such practice 
before it where it has done so by rule requiring investigation and ez- 
amination of applicants for more than seven years prior to the adopt- 
ion of this Act.’’ (Italics ours) 


That is the provision which was agreed to by representatives of the 
American Bar Association and our Association as sufficient to take care 
of non-lawyer practitioners before the Commission. It also had the ap- 
proval of Mr. Gwynne. 

This bill, as drawn, however, does not permit an officer or full time 
employee of a corporation to appear in behalf of his own company in cer- 
tain important types of cases before the Commission, such as rate cases. 
That is contrary to understandings reached by the same parties above 
referred to when consideration was given to the Gwynne Bill. 

On May 10, 1949, Mr. Harry C. Ames, formerly President of the 
Association of I. C. C. Practitioners, who appeared before Congress when 


hearings were held on the Gwynne Bill, H. R. 2657, wrote Mr. Walter as 
follows : 


‘*My dear Mr. Walter: 


I write you on behalf of what I believe has been a pure inadvertence 
in the draftsmanship of H. R. 4446. 

You will recall that during the hearing on the Gwynne Bill (H. R. 
2657) I testified as President of the Association of Interstate Commerce 
Commission Practitioners, to the effect that Section (2) of Mr. Gwynne’s 
bill would preclude the appearance at hearings before the Interstate 
Commerce Commission of a full time employe of a corporation, such as 
a Director of Traffic. 

In conference with Mr. Gwynne, and along with Mr. Aaron Ford, 
representing the American Bar Association, it was agreed on all sides 
that Section (2) should be reworded so as not to exclude full time em- 
ployes from representing their own companies at hearings before the 
Commission. 

As Section (2) is now drafted, and particularly under (6) thereof, 
you will note that these employes would be precluded from representa- 
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tion in hearings pursuant to Sections 7 and 8 of the Administrative Pro- 
eedure Act, which in effect would bar them from participating in the 
type of case in which they are invariably interested—a rate case. 

I am sure that this was done through inadvertence and I earnestly 
hope that you will find it compatible to amend provision (6) by striking 
out all of the words between the second ‘‘agency (the next to the last 
word in line 14) and to and including the word act’’ in line 16, making 
the section as amended read : 


or (6), if permitted by rule of the agency by an officer or regular full 
time employee of a corporation or other organization on its behalf. 


Very truly yours, 


Harry C. AmMEs.’’ 


Inasmuch as there will be no further hearings held by the House 
Judiciary Committee on this bill (it was ordered reported by that Com- 
mittee on May 10, 1949), persons who would be affected by the bill as 
now written should communicate with their Members of Congress in an 
effort to have the bill amended when it reaches the House Floor for 
discussion. 





Practice Before Federal Administrative Agencies 
Some Practical Aspects * 


By Honoras.e JosePpH J. O’CoNNELL, JR., 
Chairman, Civil Aeronautics Board 


As we all are aware, federal administrative agencies are playing 
an increasingly important role in our every day lives. For reasons not 
necessary to elaborate, the regulatory power of the federal government 
has extended to almost every phase of our business activities. The 
complexity of the subjects of regulation, and the vast amount of 
detailed work incident to that regulation, has resulted in the creation 
of numerous bureaus and agencies entrusted with broad powers over a 
particular industry or phase of business activity. Entry into many 
fields of endeavor is conditioned upon advance authorization from a 
regulatory agency. In these and other fields, the day-to-day conduct 
of business is subject to rules and standards promulgated by a particular 
agency. In most instances, appropriate sanctions are provided for the 
non-observance of these requirements, which sanctions are imposed or 
their imposition instigated by the agency concerned. 

The existence of these bureaus and agencies and the powers exer- 
cised by them has had a marked effect upon the practice of law. In order 
to properly advise their clients, attorneys must be familiar with many 
matters not required of a practitioner a few generations ago. Just as 
other professions have developed specialists, so also have specialists 
in practice before administrative agencies emerged from the ranks of 
lawyers. Many of you here tonight are specialists or potential specialists 
in administrative practice if for no other reason than your physical 
location here in Washington where most of the federal agencies are 
located. All of you have been or will be required at some time to repre- 
sent a client in some matter before an administrative agency. I hope 
that my remarks may prove of assistance to you when that time comes, 
or will aid those of you who are presently engaged in administrative 
practice. 

I am informed that your speaker last year spoke at considerable 
length on the proper manner of preparing and trying an administrative 
case, and gave you much valuable information drawn from his own long 
and distinguished career. My remarks are intended to supplement that 
information from the viewpoint of the administrative agency and its 
officers, and necessarily must be limited to general observations. 

The required preliminary step to disposition of any administrative 
problem is of course to ascertain all the pertinent facts. After this has 
been done, consideration must be given to the law involved and the pro- 


ae Address before Junior Bar section of the D. C. Bar Association, March 30, 
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cedure to be followed before the appropriate agency. As you may 
know, the answer to these problems will be greatly facilitated by ref- 
ference to the various administrative law services and to the rules of 
the particular agency. With respect to the former, no comment 1s 
required. However, the very valuable assistance which can be obtained 
from an agency’s rules merits some discussion, both because the require- 
ment that publication of organization, procedural, and substantive 
rules is of recent origin and because my: own experience has been that 
many attorneys are either unaware of the contents of agency rules or do 
not avail themselves of the information set forth for their benefit. 

Section 3 of the Administrative Procedure Act requires that all 
agencies separately state and publish in the Federal Register their 
organization, functions and procedures, and substantive rules. A suffi- 
ciently detailed description is required to enable the public to ascertain 
from these rules the nature of the individual agency’s duties and the 
manner in which it functions. All delegations of authority are required 
to be published so that it can be determined whether the agency head 
or heads make the ultimate decision, or whether a particular matter 
is disposed of by a subordinate officer. A comprehensive description is 
required of the various duties of the agency’s staff, together with an 
outline of the channels by which both formal and informal disposition 
is made of any matter within its jurisdiction. These rules must also 
contain substantive rules adopted and statements of general policy and 
interpretation, or a reference to where these materials may be located. 
Reference to these rules should reveal with reasonable definiteness the 
procedure to be followed in any given situation, including the form upon 
which applications are to be made, the various officers who will process 
the particular document or deal with the subject matter involved, and a 
fairly comprehensive outline of the conduct of both formal and informal 
proceedings before the agency. Settlement procedures are also set forth 
in these rules so that it may be ascertained whether a formal proceeding 
may be avoided in certain disciplinary or complaint cases. Use of these 
rules and the references contained therein should enable the practitioner 
to ascertain the applicable law and to determine just how to proceed in 
any given case. If these aids are insufficient, use of the rules will 
also reveal the identity of the agency’s officers who may be contacted 
for information or assistance on any matter within the agency’s jurisdic- 
tion. 

In this connection, reference should be made to the extent of 
assistance which may be obtained from agency personnel. It goes 
without saying that copies of rules, decisions and other published 
materials of the agency will be supplied upon request therefor, subject 
in some instances to a small fee. Similarly, much detailed general 
information may be obtained from agency personnel relating to various 
aspects of the agency’s functions, requirements, and procedures which 
are not required to be published in the form of rules, as distinguished 
from what may be termed legal advice based upon a given set of facts. 
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The extent to which this latter type of advice in any given fact situg- 
tion may be obtained varies from agency to agency, and from situation 
to situation within a particular agency. 


function as an attorney to determine whether to pursue 
by what method. 


The extent to which agency personnel should be called upon for 


Having ascertained the course of procedure to be followed in a 
situation, the question next arises as to how best to present 
For purposes of discussion, admin- 


Formal Proceedings usually involve situ 
action will affect the interests of third pe 
may result to an individual enterpri 
specific statuto 
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A certain type of informal proceeding, however, does lend itself 
to conference procedures. In those instances in which complaints have 
heen filed or instituted alleging violations of statutes or regulations, 
or in which warning letters have been served by the agency or its staff 
with respect to such violation, much can be accomplished by contacting 
the staff member charged with responsibility. The possibility of settle- 
ment procedures can be explored, and information can be obtained con- 
eerning possible adjustments which may be made to avoid future in- 
fractions. In most instances you will find a cooperative attitude, and 
in advising your client, you will have the benefit of the official’s views 
concerning the legal effect and consequences of existing or proposed | 

ractices. A 
’ Formal agency proceedings follow a course somewhat similar to that 
of a civil trial in courts. In most instances in which such proceedings 
are instituted upon the application of private parties, third persons 
may be expected to intervene and actually oppose or support the posi- 
tin of the moving party, particularly where authority is sought to 
engage in a competitive enterprise. Similarly in those actions instituted 
by the agency or upon the complaint of private parties, a member of the 
agency’s staff usually will participate. While the procedure followed 
is less formal than in the courts, most formal proceedings represent 
contested cases calling for the skilled services of an attorney. 

Little need be said concerning the best manner in which to present 
a case in a formal hearing since that subject was covered in last year’s 
address by Judge Prettyman. The customary standards of deportment 
expected of attorneys should be observed before the examiner and 
the agency. Insofar as familiarizing yourself with the nature of the 
proceeding is concerned, and ascertaining the nature and extent of 
evidence, required, the inexperienced practitioner can receive invaluable 
assistance by examining the records of previous similar cases before the 
agency. As most of you know, all testimony is transcribed, and careful 
study of the records of previous cases should enable you to proceed cor- 
rectly and with confidence. 

At this time I should like to comment upon one phase of formal 
hearings from the viewpoint of the agency, and that is the excessive 
length of the record which is often caused by needless and protracted 
cross-examination. The remedy for this situation, with its attendant 
delays in the proceeding and additional expense to the parties, rests 
largely with the attorneys concerned. Obviously, the examiner would 
be ill advised to limit, cross-examination, nor would he desire to do so 
if any relevant fact reasonably could be expected to be adduced by 
further examination. It should be borne in mind that in most adminis- 
trative proceedings the bulk of the evidence is either opinion evidence 
or statistical data. After the fact has been established that a particular 
statement is merely an opinion, and after the source and purpose of 
statistical data has been ascertained, there seems to be little purpose in 
further cross-examination. A very real contribution to the administra- 
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tive process would be made if attorneys would bear this fact in mind, 
and would indulge only in that cross examination which is reasonably 
necessary to their case. 

After the hearing is completed, the next normal step in a formal 
proceeding is the preparation and submission of briefs to the examiner 
or to the agency if the case js one in which the agency will issue a tenta- 
tive decision. While it is assumed that your best efforts will go into 
any brief which you might prepare, particular thought should be given to 
the legal effect of the examiner’s report or the first decision to be issued 
after hearing. In many instances this report or decision, if not ex- 
cepted to, will become the final decision of tha agency. If so, it is to 
your advantage to make the best possible presentation of your case at 
this stage of the proceeding. In any event, a complete and thorough 
job of briefing to the examiner is important not only from the stand- 
point of the advantage to be gained by a favorable report, but because 
the preparation of the subsequent brief which may be required in the 
case will be correspondingly easier. 

I shall not attempt to give any particular advice on how your brief 
| should be prepared. You should bear in mind, however, that in many 
| fields of agency action the law is well settled, and the success or failure 
of your case will be determined primarily by the facts found. Accord- 
ingly, particular emphasis should be placed upon the marshaling of the 
facts, and if a choice must be made between concentrating on factual 
matters or legal arguments because of time or other factors, in most 
instances you will be well advised to concentrate on the factual aspects 
of the case. Just as in preparing your case for trial, you may obtain 
guidance in preparing your brief by examining briefs filed in other 
~Seases before the agency. 

After the examiner’s report or the agency’s tentative decision is 

issued, the next normal step in the proceeding is the filing of excep- 
tion thereto, which in turn is followed by the final brief to the agency. 
In most instances, oral argument also will be held before the agency if 
requested. 
~The importance of careful presentation of the case to the agency 
upon brief and oral argument cannot be over-emphasized. As you know, 
the agency members are not required to actually read the transcript 
of the administrative record. It is no secret that reliance is placed 
largely upon summaries of the contents of the record prepared by the 
staff, and the briefs and arguments of the parties in reaching the final 
decision. In view of this fact, it is incumbent upon the attorney to fully 
present his case to the agency. 

Insofar as the brief to the agency is concerned, the same principles 

_ Should be followed that are employed in preparing the brief to the exam- 

iner. However, the issues will have been more precisely defined by the 
| examiner’s report and the exceptions thereto, and it may not be necessary 
to treat with all the matters embraced in the first brief. Many facts 
will have been found to which no exception has been taken by any party. 
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Accordingly, it will not be necessary to reargue these propositions in 
most instances, although it is good practice to state them. 

The best method of presenting an oral argument is largely a matter 
of opinion and it is difficult if not impossible to advise an attorney 
in this respect. Generally speaking, the brief previously submitted will 
serve as an adequate outline for the matters to be discussed and the order 
of that discussion. In many instances you will find it advisable to 
concentrate on one or two of the more important issues, and simply 
refer to the brief for subsidiary issues. Similarly, the attention of the 
agency should not be diverted from the major points presented by re- 
citals of statistical data or supporting authorities. These matters are 
best left to the brief, and I can assure you that briefs are carefully read 
and considered. 

It probably is unnecessary to tell you that you should be prepared 
to cover a great many more matters on oral argument than may be set 
forth in your formal outline of argument. Agency members as in the 
case of judges, are prone to question counsel extensively on what they 
consider to be important issues. You should therefore be prepared to 
answer questions and be in a position to express your views on any 
matter of fact or law related to the case. Since your opinion of what 
constitutes the major issues in a caSe may not coincide with the opinion 
of the agency members as revealed by their line of questioning, you 
should be able to abandon certain portions of your prepared argument 
and to concentrate on those matters in which the agency obviously is 
interested. 

While examiners and agency members, like other people, prefer an 
interesting presentation, the flamboyant and spectacular are definitely 
out of place in administrative proceedings. In the first place, both 
the agency and its examiners theoretically at least are not susceptible 
to tactics which might impress a jury. In the second place, and this is 
much more important, decisions are usually made only after considera- 
tion of the transcript of argument or hearing, as the case may be. Ac- 
cordingly, in preparing and presenting either a case or argument, one of 
the primary factors should be a consideration of just how that presenta- 
tion will appear in the transcript. It goes without saying that a logical, 
well reasoned argument is much more persuasive when reduced to writ- 
ing than one which depends in large part for its effectiveness upon ora- 
torical skill and dramatics. 

Finally, a comment is in order concerning attempts to secure favor- 
able agency action by consultation with the agency and its staff. In 
those informal matters in which only one party is concerned, there is 
no legal objection to this procedure, although most of us as a practical 
matter would appreciate a minimum of personal contact because of the 
press of other duties. In formal proceedings, however, no attempt 
should be made to obtain ex-parte hearings or to discuss the merits of 
pending matters with agency members or those staff members participat- 
Ing therein. If not actually illegal, such discussions certainly are im- 
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proper, and the refusal of conferences with attorneys in such cases js 
embarrassing both to the attorney and to the agency. Further, most 
such attempts to influence agency action in formal proceedings have an 
effect directly opposite to that intended. While administrative 
tribunals do not have the same status as judicial bodies, it is a salutary 
rule that the same standards applicable to conferences with judges be 
applied to conferences with agency members. 

I hope that the foregoing remarks may have contributed something 
of value to you in your practice. It may be that these remarks or your 
own experience have raised other problems not touched upon. Since this 
is an informal address, and since the purpose of my appearance is to 
be of all possible assistance to you, I would prefer to use the remainder 
of my time for answering questions. 





The Transportation Industry And National 
Defense * 


By MaJor GENERAL FRANK A. HEILEMAN, 
Chief of Transportation, 
U. 8. Army 


In discussing transportation and National Defense I would like to 
open my remarks by stating my belief that transportation is perhaps the 
most important single physical factor in the whole complex scheme of 
National Defense. The best Army in the world in the wrong place, 
wings no wars. The best Army in the world, in the right place, but 
without the tools of its trade, wins no wars. The best Army must be 
backed by the best industrial procurement, and neither raw materials 
nor finished products move without transportation. The transportation 
that serves the United States in time of peace is the transportation that 
must serve National Defense in time of war, and the service rendered 
will be no better than the industry that provides it. It is therefore the 
Army policy to foster a strong and efficient transportation industry in 
time of peace to the end that in time of war there be available an effici- 
ent tool for National Defense. The persons and the equipment by which 
normal transportation in peace is implemented, are the same persons 
and equipment which must carry the war load. The Army depends upon 
the civilian transportation industry to meet Army war transportation 
demands. If trained and competent civilian personnel are not available 
at the outbreak of an emergency, the Armed Forces cannot supply the 
deficiency. If transport equipment is not available at the outbreak 
of an emergency, I doubt that the deficiency can be made up in the 
course of war in view of the diversion of steel and other materials as well 
as of manufacturing facilities to the production of armament and other 
special combat requirements. In case of war the transportation re- 
quirements of the United States economy will rise. There will be taken 
from the transportation industry in the United States trained personnel 
for military service over seas. Maintenance and repair of transporta- 
tion facilities will be less effective because of lack of trained personnel 
and necessary critical materials—and with all this a greater work load 
must be carried on. The implication of modern air attack combined 
with sabotage, may make the United States a theatre of operations, with 
or without enemy occupation. The answer must be a degree of efficiency 
in peace time that will permit a readjustment of means to take care of 
the increased load due to the superimposition of the war requirements. 
Fortunately the technical ability and efficiency of the transportation 
industries of the United States have no equal anywhere. For example, 


* Address before 4th Annual Rail Transportation Institute, American University 
Washington, D. C., March 29, 1949. 
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at the peak of the war effort the railroad systems of the United States 
handled nearly twice as many ton-miles of cargo as at the peak of World 
War I, with one-third fewer locomotives and passenger cars, one-fourth 
fewer freight cars, and four hundred thousand fewer men than were re. 
quired during World, War I. 

I know that this meeting is in connection with the Fourth Annual 
Rail Transportation Institute of the American University, and many of 
you are railway men. Nevertheless I would like to go beyond rail 
transport and discuss for a moment transportation as I see it and 
as it must be considered in connection with National Defense. Trans- 
portation is a function in itself. It is not a subordinate activity of 
Army supply, Navy supply or Air Force supply, but a common carrier 
service for all the Armed Forces. It cannot be confined by geographical 
boundaries, or compartmented into land, water, or air transportation, 
although various media of transportation may be operated by various 
agencies, if properly coordinated to the primary objective of common 
carrier service for all. Land transportation is but a component part of 
transportation for National Defense. It is obvious that persons and 
things will be transported by many means in moving from initial point 
to destination in the support of military operations. Transportation in 
proper perspective is the movement of persons and things, not the driv- 
ing of trucks, the running of railroads, the flying of planes, or the 
sailing of ships. The cargo, not the carrier, is the point of primary in- 
terest. It follows, therefore, that the control and coordination of move- 
ment is the factor that determines the success or failure of delivering 
personnel or cargo at the appointed place at the appointed time. The 
vehicle used may be selected as necessary, trucks may substitute for 
rail or planes for ships. The flow of commodity, however, must not be 
interrupted at any transition point because of lack of coordination of 
various carriers. Every ton of cargo that moves by sea is brought to 
shipside by land transport and taken from shipside by land transport. 
In time of war both ships and railway cars are scarce. Loaded ears 
must not wait for empty ships, nor empty ships wait for loaded cars. 
Neither ships nor cars must lie idle because of a congested port. We 
learned that lesson in World War I when some two hundred thousand 
cars were held under load, backed up from New York to Pittsburgh. No 
such fumbling was permitted under the control initiated in World War 
II although military traffic figures soared to tremendous heights. In 
1941 cargo shipments for troop supply ran about two hundred eighty- 
four thousand ship tons per month. In 1945 sixty million, four hundred 
thousand ship tons went overseas, over five million tons average monthly. 

The total rail movement of freight for Army and Air Forces in 
Fiscal Year 1945 was one hundred four million short tons, and during 
the same period the motor carriers moved ten million two hundred forty- 
eight thousand short tons. Inland waterways moved one million, seven 
hundred thirty-six thousand short tons of military supplies in Fiscal 
Year 1945, and commercial air lifted nine thousand, six hundred short 
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tons. These tonnages were moved by diverting transportation from 
civilian use, and the diversion was coordinated so as to cause the least 
possible disruption to civilian economy. Control and coordination I have 
said are the critical factors in our transportation problem. How did we 
secure this coordination in World War II for military transportation? 
First let us consider ships. In January, 1942, the United States and 
Great Britain established a Combined Shipping Adjustment Board to 
make the best possible use of all available ships. Since efficient use of 
ships requires an orderly flow of supplies into ports, the Army set up a 
system of cargo planning establishing definite periods within which 
supply action was to be taken by depots and technical services. Move- 
ment of carload shipments was carefully supervised from point of 
origin to include loading aboard ship. This ironed out the peaks and 
valleys in the flow of tonnage. In order to maintain proper information 
in the receiving theatres, the New York Port of Embarkation conducted 
daily two-way teletype conferences with the European and Mediterrean- 
ean Theatres, and the San Francisco Port maintained similar contact 
with the Southwest Pacific and the Pacific Ocean Areas. Ships were 
allocated by the War Shipping Administration and the efficient employ- 
ment of the shipping allocated to the Army was the responsibility of the 
Transportation Corps. 

Cargo moves to shipsides in general by rail. With the able assis- 
tance of The Association of American Railroads, the Transportation 
Corps instituted a system of traffic control that limited cargo shipments 
to the ports. It worked like this: A field installation of the Army 
would request authorization from the Chief of Transportation to make 
a shipment to a port. The Traffic Control Division of the Office Chief 
of Transportation would check the situation, and if the way were clear 
and no congestion apparent, a permit for movement would be issued. 
The permit number was placed on all bills of lading concerning the ship- 
ment, and these bills of lading were then honored by the railroads. This 
system proved so effective that the number of freight cars on hand at any 
port rarely exceeded more than ten days’ loading capacity. There was 
no repetition of the port congestion of World War I. Efficient use of 
rail equipment was aided by the establishment of consolidating stations 
where less than car load lots were assembled into full car loads. By the 
end of the war more than two million tons of freight had been handled 
: — manner at an estimated saving of more than thirteen million 

ollars. 

Personnel movements were handled in a somewhat similar manner. 
The Office of the Chief of Transportation routed all Army passenger 
movements of groups of forty or more persons. The Association of 
American Railroads assembled the necessary rolling stock and establish- 
ed time schedules. Proper utilization of rail equipment required some 
leeway in carrying out troop movement orders. Therefore these orders 
as issued by the War Department or by troop commanders specified 
only an approximate date of movement, and left the precise day and 
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time to be fixed by the Transportation Corps. Staging areas were es- 
tablished where troops were assembled, processed, physically examined. 
and inspected for equipment shortages, which were made up in the stag- 
ing areas. When troop transports arrived at the ports, the troops were 
ready in the staging areas, which were in proximity to the ports. 

Similar to the staging areas in purpose, Holding and Reconsign- 
ment Points were also established near the ports, at which cargo coming 
in by rail could be temporarily held on wheels if a delay in vessel opera- 
tions made immediate delivery to the port inadvisable. If it appeared 
that the cargo could not be taken aboard a vessel in a short time, the cars 
were unloaded, and the loads held in the Holding and Reconsignment 
Point, each; carload segregated under its bill of lading. These are ex- 
amples of the procedure by which a smooth flow was assured in the mili- 
tary movements. All military movements were coordinated with the 
policy established by the Office of Defense Transportation which was re- 
sponsible for supervision of the national transportation system. 

I have discussed what was done in the past. I would like now to 
discuss the present thinking and planning. Experience is a good 
teacher, and a successful procedure should be the basis for future im- 
provements. In present planning the principle of coordination of all 
transportation, land, sea and air has been accepted by the National 
Military Establishment. In principle the Navy will be responsible for 
sea transport, the Army for land transport and the Air Force for air 
transport. Details are now being worked out to determine what func- 
tions and equipment will be transferred from one service to another to 
conform to the established policy. In order to control and coordinate 
this three-way operation, there has been established a Joint Military 
Transportation Committee, an agency of the Joint Chiefs of Staff, and 
composed of two officers from each of the three services, Army, Navy, 
and Air Force. It will establish transportation policy, doctrine and 
procedure for the Armed Forces. Also in the National Military Estab- 
lishment is the Munitions Board which the National Security Act of 
1947 places under the jurisdiction of the Secretary of Defense, to act 
for him in all industrial matters, including procurement, production and 
distribution, all of which present a claim for transportation. 

The dominant coordinating agency in the transportation field is 
the National Security Resources Board, which will coordinate military, 
war production, and civilian transportation requirements with total 
available transportation capacity to insure maximum transportation per- 
formance during a national emergency. 

In a very simplified concept the various agencies are to be geared 
together about as follows: 

The Army, Navy and Air Forces will submit their requirements to 
the Joint Military Transportation Committee, which’ will screen the re- 
quirements in the light of Joint Chiefs of Staff policy and objectives, 
and pass on the consolidated requirements of the Armed Forces to the 
Munitions Board. The Munitions Board will add in the war production 
transportation requirements and pass on the aggregate war requirements 
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to the National Security Resources Board which will add in the addition- 
al requirements for continuation of the necessary transportation for 
civilian economy, and will balance the total transportation requirements 
against the total national transportation capacity. Since the total re- 
quirements will probably exceed the total capacity, all the claimants will 
probably be allowed a reduced transport lift, the National Security Re- 
gurces Board reserving a quota for civilian economy and allocating the 
remaining capacity to the Munitions Board, which will reserve a quota 
for war production, and pass on the remaining capacity to the Joint 
Military Transportation Committee, which will then allocate capacity 
to the Army, Navy and Air Force in proportion to their needs and the 
relative priority of movement. 

I have mentioned the reliance of the Army on the transportation 
industry for wartime transportation. I am happy to state that this con- 
fidence is fully supported by the cooperation of the civilian industries as 
typified by the Affiliation Program of the Army. This Affiliation Pro- 
gram contemplates that civilian organizations will ‘‘sponsor’’ certain 
key service type units of the Organized Reserve Corps. A service type 
wit is one with functions of an administrative or technical nature and 
a mission to support the combat elements of the Army by furnishing 
services or supplies. Civilian transportation industries have signed 
affiliation agreements for 479 highway units and 51 rail units. The 
former include 20 Highway Division Headquarters, 32 Highway Group 
Headquarters, 98 Heavy Truck Battalion Headquarters, 324 Truck Com- 
panies of various kinds, and 5 Car Companies. The rail units include 
one Military Railway Service General Headquarters, 3 Headquarters, 
Military Railway Service, 7 Railway Grand Division Headquarters, 30 
Railway operating Battalions and 10 Shop Battalions. 

The Army depends on the transportation industries to furnish 
transportation in peace and in war. In order to keep abreast of indus- 
trial advances and to better coordinate the civilian resources made avail- 
able Transportation Corps officers are detailed to undergo training with 
industry. Training received consists of 75% operations and 25% traffic 
management of the industry. In 1948 four officers trained with steam- 
ship companies, five with highway companies, three with railroads, four 
with the traffic departments of manufacturing and retail concerns, and 
two studied warehousing and materials handling. These officers acquire 
knowledge which is applied in peace as well as in war. The Army is 
one of private industry’s best customers. During 1948 motor and freight 
forwarders hauled one million, six hundred ninety-two thousand short 
tons of freight. An additional nine million nine hundred ninety-five 
thousand short tons of freight, which included carload, less than carload, 
and rail express was handled by rail during the same period. This 
freight was handled entirely by private commercial operators. 

The outbound ocean traffic at the four Army ports of embarkation 
amounted to seventeen million, five hundred thousand measurement tons, 
of which approximately 90% was moved in commercial bottoms. In the 
movement of this traffic the Transportation Corps has at present 155 
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time-chartered vessels and some 63 contracts with private operators for 
space aboard commercial vessels. 

I have tried to show the place of the transportation industry in 
National Defense and the planning for coordination of defense needs and 
transportation resources. In World War II the transportation industries 
of the United States met every demand placed upon them, and their 
performance was a major factor in the winning of the war. I have every 
confidence that any demand in the future will be met by the same re- 
sponse. There will be many problems to be solved. With the coordina. 
tion and mutual confidence developed during World War II between the 
Army Transportation Corps and industry, and with the continuance of 
that relation, the reliance of National Defense on the transportation 
industries of the Nation is based on sound experience. 

















Railway Labor Law—Practices And Problems * 
By Dantet P. Loomis 


Chairman, The Association of Western Railways 


It will be my purpose today to give you a brief history of railway 
labor legislation, together with significant developments, and to discuss 
some of the problems which face the railroads. 

There are a large number of labor organizations in the railroad 
industry. There are twenty-two so-called ‘‘standard’’ railway labor 
organizations, each representing a different craft or class, such as engin- 
eers, firemen, ete. The so-called operating unions are those comprised 
of the employes who operate engines and trains, while the nonoperating 
unions represent employes such as clerks, telegraphers, maintenance of 
way employes, machinists and other shop employes, etc. In addition 
there are several other organizations not generally considered as includ- 
ed in the twenty-two ‘‘standard’’ organizations but which represent 
varying numbers of employes on different railroads. 

The first legislation dealing with labor controversies in the railway 
industry wags passed by Congress in 1888, just one year after the pas- 
sage of the original Interstate Commerce Act. However, prior to that 
time, mediation and arbitration had received considerable attention. As 
far back as 1873, Charles Wilson, Grand Chief of the Brotherhood of 
Locomotive Engineers, stated in the Railroad Gazette that his organiza- 
tion had always favored arbitration. Eugene V. Debs, head of the Fire- 
men’s organization, expressed himself as opposed to strikes. In the 
Brotherhood of Locomotive Firemen and Enginemen magazine of May, 
1884, Mr. Debs said, ‘‘We have stated we are opposed to strikes as a 
means to settle labor questions. We are opposed to strikes primarily, 
because we are satisfied they do not promote the welfare of the laboring 
man. We are persuaded from readings, observations, and experience 
that there is a better way out than to ‘strike’ out.’’ 

As a result of the great railroad strikes occurring in the 1870’s there 
was much agitation for railroad labor legislation. A bill providing for 
compulsory arbitration of railway labor disputes had been introduced 
in Congress in 1886; despite vigorous opposition this bill, which would 
have given either party to a dispute the right to demand arbitration, 
binding upon both parties with the sanction of fine and imprisonment 
attending failure to obey the award, was passed by both the House and 
the Senate, but President Cleveland refused to approve it. 

The law which finally passed the Congress, in 1888, and was ap- 
proved by President Cleveland, fell logically into two main categories: 
The first category provided for voluntary arbitration. Whenever any 
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dispute between railroad managers and employers threatened to inter. 
fere with the movemént of interstate commerce, either side to the dis. 
pute might apply in writing for arbitration. If the other side accepted, 
each side was to appoint one representative, the two representatives 
selecting a third, and the three to form a board of arbitration. Power 
was given to the Board to subpoena witnesses, receive testimony, examine 
records, etc. When an award was made it was sent to the Commissioner 
of Labor, who was required to publish the terms of the award and public 
opinion was relied upon to enforce compliance. 

The second category dealt with the appointment of investigation 
commissions and provided) that when the President should deem neces- 
sary, in order to prevent interference with interstate commerce, he was 
empowered to appoint two commissioners, who, with the Commissioner 
of Labor, would constitute a special investigation commission which was 
to attempt to ascertain the causes of the dispute and make recommenda. 
tions for its settlement. Its report was to be published and, upon pub- 
lication, the life of the investigation commission would come to an end. 
The services of such investigation commission were to be tendered upon 
the initiative of the President, upon request of one or both of the con- 
tending parties, or upon the suggestion of the Chief Executive of the 
State in which the dispute arose. It was given power to subpoena wit- 
nesses, receive testimony, examine records, etc. 

This Act was the foundation stone upon which all subsequent legis- 
lation has been built, and it was tremendously important as the initial 
Federal legislation on the subject. Its essential elements remain in the 
law to this day: voluntary arbitration ; investigation and fact-finding by 

a Presidential Board in case of strike emergency ; reliance upon the force 
of public opinion after such investigation. 

The great Pullman strike took place in 1894, and the American 
Railway Union, under the leadership of Eugene Debs, backed the cause 
of the Pullman employes. Debs asked the Pullman Company to arbitrate 
the controversey, but the Company declined and the Railway Union then 
voted unanimously that its membership should refuse to haul on the 
railroads, cars belonging to the Pullman Company. After the strike 
started there were outbreaks of violence and serious inconvenience and 
injury to the public. Because there was interference with the movement 
of mails and with interstate commerce, Federal Officials intervened in 
the matter and President Cleveland ordered Federal troops to Chicago. 

In 1895 the United States Supreme Court in the case of In re Debs, 
158 U. S. 564, was called upon to decide the validity of the action of the 
President in connection with the arrest of Debs and others for violating 
a court injunction which restrained them from interfering with the 
carrying of the mails or with the movement of interstate commerce. The 
Debs side claimed that the action of the Federal Government, in stepping 
into local labor trouble, was a violation of the Constitution. This conten- 


tion was denied and the Supreme Court sustained the exercise of Federal 
power. 
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It may be interesting to quote, in part, from the decision of the 
Supreme Court on the question of the power of the Government. The 
court said : 


‘*As, under the constitution, power over interstate commerce 
and the transportation of the mails is vested in the National Govern- 
ment, and Congress by virtue of such grant has assumed actual and 
direct control, it follows that the National Government may prevent 
any unlawful and forceable interference therewith. 

‘‘The entire strength of the Nation may be used to enforce in 
any part of the land the full and free exercise of all national 
powers, and the security of all rights entrusted by the constitution 
to its care. The strong arm of the National Government may be 
put forth to brush away all obstructions to the freedom of interstate 
commerce and the transportation of the mails. If the emergency 
arises, the Army of the Nation, and all its militia, are at the service 
of the nation to compel obedience to its laws. 

**So, in the case before us, the right to use force does not ex- 
elude the right to appeal to the courts for a judicial determination 
and for the exercise of all their powers of prevention.’’ 


Pursuant to the provisions of the 1888 Act, President Cleveland ap- 
pointed a commission to investigate the Pullman dispute. That com- 


mission, in its report, suggested that a permanent commission of three 
members be appointed which would have, in the railway labor field, pow- 
ers similar to those of the Interstate Commerce Commission in the field 
of railway rates. The railroads were to be compelled to obey; its deci- 
sions. Pending investigation by it, no railroad could discharge an em- 
ploye save for certain specified reasons, nor could an employe aid or abet 
a strike or a boycott against the railroad. Some sort of legislation was 
recommended with a view to encouraging the labor organizations to be- 
come incorporated with resultant legal responsibility. 

The next legislation was the Erdman Act which became law on June 
1, 1898. This Act applied only to employes engaged in the operation 
of trains in interstate commerce. When an interference of traffic was 
threatened because of a dispute between such employes and the rail- 
roads, the Chairman of the Interstate Commerce Commission and the 
United States Commissioner of Labor, upon application of either party 
to the controversy, were to offer their services in an attempt to bring 
about a settlement through mediation and conciliation. If that failed, 
they were to try to bring about arbitration proceedings in accordance 
with the Act. The arbitration award and a record of all proceedings was 
to be filed with the United States Circuit Court and the decision was 
to be conclusive unless set aside for error of law, and could be enforced 
by courts of equity. The law also declared it unlawful for an employer 
to discriminate against an employe because of his membership in a labor 
union, but this provision was declared unconstitutional by the Supreme 
Court in the case of Adair v. United States (208 U. S. 161). 
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Mediation under the Erdman Act was quite successful, largely due 
to the outstanding abilities of the mediators—Judge Knapp, of the Inter. 
state Commerce Commission and later of the Commerce Court, and Com. 
missioner of Labor Neill. 

They developed a mediation procedure which has largely been fol- 
lowed down to the present time. They met first one party and then the 
other, separately, and never brought the two parties together until they 
had each made such concessions as plainly indicated to the mediators that 
the dispute could be adjusted. This, by and large, is the practice in 
railway mediation proceedings today. The plan had the practical ad- 
vantage that it worked and produced settlements, although it was sub- 
ject to the valid objection that it made expediency rather than the ul- 
timate merits of the dispute the essential basis of settlement. In no case 
did a strike ever follow a dispute in which Judge Knapp and Commis- 
sioner Neill had intervened as mediators. 

Probably the greatest improvement of the Erdman Act over the 
. 1888 law was the provision for a permanent commission of mediation 
and conciliation. During this period there grew up the practice of 
handling labor matters on a concerted basis, either regionally or nation- 
ally. This method was first used in the West in 1907, but when the 
conductors and trainmen launched a concerted movement against the 
Eastern roads, the carriers refused to handle the case as a concerted 
movement. The men then moved against the Baltimore & Ohio and a 
settlement was brought about through mediation. The New Haven and 
the Boston & Maine settled with their men on the same basis and the men 
then moved against the New York Central which submitted the case to 
arbitration. In the meantime other Eastern railroads had agreed to 
abide by the decision in the New York Central case, and the result of 
the settlement in that case was to standardize on Eastern railroads and 
give to the conductors and trainmen involved practically the same 
award as in the Baltimore & Ohio case. 

In an arbitration case in the East in 1912 the report of the arbitra- 
tors recommended that the wages of railway employees be fixed by a 
Government commission to be appointed for that specific purpose. The 
report admitted that this would involve some qualification of the right 
of free contract, but thought that this was justified by public necessity. 
Labor denounced the recommendation and claimed that the arbitrators 
had gone beyond the scope of the issues before them. 

As a result of agitation, the Newlands Act was passed in 1913 and 
this Act contained a provision that a Board of Arbitration should limit 
its decision to the issues involved in the case before it. 

This Act created a permanent agency known as the United States 
Board of Mediation and Conciliation. 

The next labor legislation was the so-called Eight Hour Law or 
Adamson Act, which has an interesting history. The Operating Brother- 
hoods late in 1915 sought an eight-hour day without reduction in pay, 
the rates at that time being based on ten hours of service. The manage- 
ments prepared counter demands and organized a national conference 
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committee of railways to handle the dispute on a national basis. The 
railroads proposed that the entire dispute be submitted to arbitration, 
either under the Newlands Act or to the Interstate Commerce Commis- 
sion, but the employes refused and a strike was set. for Labor Day, 1916. 

President Wilson intervened and proposed that the principle of the 
eight-hour day be accepted and that a commission be appointed by him 
to investigate the demand for time and one-half pay for overtime. The 
employes accepted his proposal but the managements objected to accept- 
ing the eight-hour day before an investigation was made. The employes 
had promised the President that if Congress would enact a law giving 
them the eight-hour day, they would call off the strike. The President 
appeared before Congress on August 29, 1916 and submitted a message 
asking such a law. The bill passed the House on September 1, the Sen- 
ate on September 2, and was signed by the President on September 3. 

The railroads attacked the constitutionality of the law in the courts 
and were successful in the lower court. The men again threatened to 
strike on March 17, 1917, and the President appointed a committee rep- 
resenting the Council of National Defense to attempt a settlement. A 
settlement was reached on March 19, 1917, under the terms of which 
the employes received what the Adamson Law provided. On the same 
day, by a five to four decision, in the case of Wilson v. New, 243, U. S. 
332, the Supreme Court upheld the constitutionality of the law and, in 
effect, held that Congress had the power to compulsorily arbitrate the 
dispute. 

During the period of Federal control in World War I, a Board of 
Wages and Working Conditions, consisting of carrier and employe rep- 
resentatives was created to study railway wages and working conditions 
and make recommendations to the Director General. Also during this 
period, the Railroad Administration inaugurated the device of so-called 
“Adjustment Boards’’, established on a bi-partisan basis with equal 
representation of management and men, to decide disputes with respect 
to the interpretation and application of the provisions of collective bar- 
gaining agreements. In case of deadlock, the decision was made by the 
Director General. 

On March 1, 1920, the railroads were restored to private management 
in accordance with the terms of the Transportation Act of 1920. This 
Act contained a separate section dealing with railroad labor relations. 

It established the United States Railroad Labor Board, consisting of 
nine members to be appointed by the President, three representing labor, 
three representing management, and three representing the public. The 
Board was empowered to hear any dispute involving demands for 
changes in wages, rules or working conditions and was empowered to 
set aside a voluntary settlement if such settlement would necessitate 
raising traffic rates. 

It provided for the establishment of Adjustment Boards by volun- 
tary agreement between any carrier, group of carriers, or the carriers 
as a whole, and any employes or organization or group or organizations 
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thereof. If an Adjustment Board was unable to agree on a decision it 
might certify the case to the Labor Board. 

There was no provision for enforcement of decisions of either the 
Labor Board or Adjustment Boards except such pressure as might re- 
sult from public opinion. 

This law set forth certain more or less definite standards which 
should be considered in the fixation of wages, (1) the scale of wages 
paid for similar work in other industries; (2) the relation between wages 
and the cost of living; (3) the hazards of employment; (4) the training 
and skill required; (5) the degree of responsibility; (6) the character 
and regularity of employment; and (7) inequalities in wages or of treat. 
ment resulting from previous wage orders and adjustments, together 
with other relevant factors. 

Under this Act there were substantial wage increases granted in 
1920, followed by a wage reduction in 1921 due to a severe recession in 
business. 

A further wage reduction for certain employes was awarded in 
1922, which brought about the great shop craft strike of that year when 
four hundred thousand shop men laid down their tools and walked out. 

The Railroad Labor Board, recognizing that the strike was largely 
against its own decisions, announced that while employes were within 
their rights in leaving the service because of dissatisfaction with de- 
cisions of the Board, new employes, filling the vacancies were also 
within their rights in doing so and were entitled to protection and, if 
they so desired, were also entitled to form new organizations as represen- 
tative of such employes before the Railroad Labor Board. 

President Harding intervened and various unsuccessful attempts 
at settlement were made. On August 18, President Harding appeared 
in person before a joint session of Congress, and said, in part: 


“The law covering the Railroad Labor Board is inadequate. 
Contrary to public impression, it has little or no power to enforce 
its decisions. It can not halt a strike, and manifestly Congress delib- 
erately omitted the enactment of compulsory arbitration. The 
decisions of the Board must be made enforceable and effective upon 
carriers and employes alike.’’ 


On September 1 the Attorney General secured an injunction re- 
straining all railroad employes from interfering in any way with the 
operation of the carriers’ properties. The strike dragged on for several 
months, settlements generally being made on individual properties. The 
strike was extremely costly to the carriers, the employes, the government, 
and the public in general. 

Another case of interest occurred in 1924. Wage increases had been 
granted by the Eastern and Southeastern railroads, but in the case of 
engineers and firemen involving the Western roads, the managements 
refused to grant increases without some concessions in the matter of 
rules and took the dispute to the Railroad Labor Board. The organiza- 
tions protested the jurisdiction of the Board and failed to appear at the 
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hearings. The Board proceeded with the case and granted increases 
corresponding to those in the East and Southeast, but also granted most 
of the rules changes sought by the carriers. The Brotherhoods disre- 
garded the decision and sought to bring individual roads into compliance 
with their demands. A strike vote was taken on the Southern Pacific 
and the Brotherhoods were successful in securing a wage increase with- 
out conceding any rules changes. 

The Carriers’ Conference Committee sought to have the Labor 
Board set aside the Southern Pacific settlement, but the Board declined 
to do so on the grounds the carrier was not legally bound by the decision 
of the Board and was free to make any settlement that it chose. One 
after another, the other roads fell in line and granted the employes’ 
demands. During this time there was long litigation in the courts as 
to the power of the Labor Board in a case involving the Pennsylvania 
Railroad with respect to representation of employes. The Labor Board 
had undertaken to lay down rules for a collective bargaining election, 
the right to do which was denied by the Pennsylvania. 

After long litigation, the Supreme Court held that the Board had 
the power to make rules and decisions and to declare the Pennsylvania 
in violation of its decision, but also held that decisions of the Board had 
no binding legal effect and that it was within the strict legal rights of 
the Pennsylvania to make every effort to avoid compliance with the 
orders of the Board and to resist its controlling elections of representa- 
tives. These cases are to be found 261 U. S. 72—267 U. S. 203. 

As a result of all the dissatisfaction and criticism of the Railroad 
Labor Board, there was considerable agitation to change the law, which 
resulted in the passage of the Railway Labor Act of 1926. 

This Act provided little that was new, but rather was a combination 
of various provisions found in earlier legislation. The Act created a 
permanent board of mediation with power to mediate any dispute at the 
request of either party or on the Board’s own motion, and if the Board 
failed to secure a settlement, it was to attempt to induce the parties to 
arbitrate. The Act contained a new and important provision—the pro- 
vision that, if a dispute could not be settled by mediation and if arbitra- 
tion was not agreed to, the Board of Mediation should notify the Presi- 
dent, who was empowered to create a so-called ‘‘Emergency Board’’ to 
make an investigation and submit a report to the President within 
thirty days from the date of its creation. Following such report there 
was an additional period of thirty days during which the parties were 
forbidden to make any change, except by agreement, in the conditions 
existing at the time the dispute arose. 

The Act. provided that Boards of Adjustment shall be created by 
agreement on either a national, regional, or system basis, and undertook 
to make an agreement to establish such Boards obligatory, but no means 
were provided to enforce this obligation. 

In 1934 the Act was amended to provide safeguards to the right of 
employes to organize and to prohibit any interference or coercion on the 
part of the carriers in the designation of representatives of employes. 
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It also empowered the Mediation Board to hold elections to determine 
such representatives, and the carriers, upon certification by the Board, 
were required to treat with the representatives so certified. So-called 
‘*yellow dog’’ contracts were outlawed. 

One of the most fundamental changes in the 1934 Act was the es- 
tablishment of the National Railroad Adjustment Board, consisting of 
equal representation from the carriers and the national railroad labor 
organizations. That Board is divided jnto four divisions, each having 
jurisdiction over disputes involving certain particular crafts or classes, 
Upon failure to agree, a neutral referee is to be selected by the Division 
or, if it cannot agree upon such selection, by the National Mediation 
Board. The Adjustment Board has jurisdiction over disputes growing 
out of grievances or out of the interpretation or application of agree- 
ments concerning rates of pay, rules and working conditions. There ig 
no direct right of appeal to the courts, but if a carrier does not comply 
with an order of the Board, the person for whose benefit such order was 
made, may file a petition in a Federal District Court and the findings 
and order of the Adjustment Board are prima facie evidence of the facts 
therein stated. As a practical matter, however, some of the organiza- 
tions have threatened to strike rather than to seek to enforce the award 
in the eourts as provided by law, and there has been no right of appeal. 

This National Board has not been entirely satisfactory in its work- 
ings. The referees are temporary and have little opportunity to acquire 
any accurate experience or knowledge of railroad operating practices, 
rules or agreements. It handles cases from every railroad in the country, 
and some of the Divisions are far behind in their dockets. The rules of 
procedure are in need of, revision, and a proper right of direct appeal 
should be provided. 

This completes a review of the important legislation. 

The usual procedure today in the handling of railway labor matters 
is for a notice to be served on individual railroads and conferences to be 
held on such roads. 

If the case is a national one, no settlement is generally reached on 
individual railroads and Conference Committees of the railroads are 
then created, representing Eastern, Western and Southeastern railroads. 
These three Committees act in concert in dealing with the employe or- 
ganizations. 

If the national conferences fail to produce settlement, mediation 
follows, and if no settlement is arrived at in mediation, then the disputes 
are submitted either to arbitration or, if arbitration is declined, to an 
Emergency Board appointed by the President. 

The general procedure of the employes is very simple and very 
effective. By the time their case comes on for hearing, a pattern of 
wage adjustments has generally been set in outside industry and the 
railroad employes then claim that they are being discriminated against 
and that they should not be left behind employes in other industries in 
adjustment of} their wages and working conditions. They point to the 
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action of wages and prices in other industries and argue very effectively 
that railroad men cannot be left behind. 

A perfect example of this is the recent forty-hour week case in 
which the contentions of the employes were based wholly on what had 
been done in outside industries, including other public utlities and 
continuous service industries. 

The railroad industry cannot live in a vacuum. Problems of wages 
and prices are not a railroad problem alone, but a national problem. 
Railroad traffic rates have increased proportionately much less than 
prices in other industries and the prices of materials and supplies which 
the railroads buy, and the goods which they transport, have increased 
proportionately much greater than have railroad rates. 

There has been considerable discussion of increases in railroad 
freight and passenger rates, but the fact remains that the whole situa- 
tion cannot be considered separately as a railroad problem. The only 
way in which the railroads can survive is to meet conditions as they find 
them and attempt to secure sufficient and adequate revenues to constant- 
ly maintain and improve the railroad plant. I think it can be safely 
said that the increase in the productivity of the railroad plant has been 
generally somewhat greater than that shown in outside industry, but 
even with such increases in efficiency, the railroads have a real problem 
facing them in maintaining the kind of a transportation system which 


this country should and must have. 
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FRANK C. STRATTON 


Frank C. Stratton, who when retired as Chief, Division of Dockets, 
on June 30, 1944, had faithfully served the Commission for 52 years, died 
on April 27, 1949 in Casualty Hospital following an illness of three 
weeks. He was born in the State of Kansas, June 12, 1875, and attended 
the public schools there and in Washington, having been brought to the 


Capital as a child. Later, he studied in business college. 


Entering the Commission’s service as a messenger in the Division of 
Dockets October 1, 1892, when the Commission was but five years old, Mr. 
Stratton was advanced step by step until he held the position first above 
indicated. He was an enthusiastic golfer, and had belonged to both the 
Old Bannockburn Country Club and the Indian Spring Country Club. 
He was a member of the Metropolitan Presbyterian Church of Washing- 
ton, and for several vears was superintendent of its Sunday School. Mr. 
Stratton was a 32nd degree Mason. He and Mrs. Stratton were active in 
the Carroll Institute, which sponsored amateur theatricals in the early 


part of the century. 


To the many friends, both those among the forces of the Commission, 
and those outside, to whom Mr. Stratton was ‘‘Frank,’’ his death comes 
with saddening force. He is survived by his wife, Mrs. Edna Bell 
Stratton, to whom all of us extend very deep sympathy in her loss. Fun- 
eral services were held on April 28th, with interment in Cedar Hill 


Cemetery, Washington, D. C. 
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1949 ANNUAL MEETING DATE POSTPONED 


Because so many other meetings are to be held during the month 
of October, in which our members are interested, the 20th Annual Meet- 
ing of the Association of Interstate Commerce Commission Practitioners 
will be held on November 2-3, 1949, at the Hotel Commodore, New York 
City instead of the dates formerly announced. 





PROFESSOR G. L. WILSON ELECTED MEMBER OF THE INSTITUTE OF TRANSPORT 


Dr. G. Lloyd Wilson, Professor of Transportation and Public Utili- 
ties and Chairman of the Transportation and Public Utilities Department 
of the University of Pennsylvania; Director of Education, American 
Society of Traffic and Transportation; and Vice President, Education 
and Research, Associated Traffic Clubs of America; has been notified of 
his election as a Member of The Institute of Transport. The Institute 
is the Royal Chartered Society of Transportation of Great Britain. Head- 
quarters of the Institute are at London. 





REPRESENTATIVE FRANCIS E. WALTER RESIGNS FROM AMERICAN BAR 
ASSOCIATION 


According to a report by The Associated Press in the Washington 
Post of May 20th, Congressman Walter has resigned from the American 
Bar Association. We quote: 


‘Representative Walter (D., Pa.) said yesterday he had telegraphed 
his resignation from the [American] Bar Association because of the type 
of opposition expressed yesterday by one of the association’s representa- 
tives to the nomination of Representative Eberharter (D., Pa.) to be a 
Federal judge. 

He told a reporter he had submitted his resignation after a quarter 
of a century of membership in the bar group ‘because I do not feel I 
want to be a member of an organization that resorts to the extraneous 
matter injected into today’s hearing to prevent the confirmation of an 
entirely competent appointee.’ ”’ 





FIRE AND WATER DESTROYS JOURNAL EN ROUTE TO MEMBERS 


Recently the Kansas City, Missouri, Postoffice returned to the Asso- 
ciation’s office a number of copies of the April issue of the ICC Practi- 
tioners’ Journal which had been made unreadable by fire and water 
damage. Immediately the Executive Secretary sent others to the mem- 
bers to whom the original copies were addressed. 

If your April Journal did not reach you, kindly let us know and 
we will endeavor to replace it. We have about fifty available and as long 
as they last we will gladly send them to members whose copy may have 
heen destroyed. 
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BILLS INTRODUCED IN CONGRESS 
The following Bills have been introduced in the 81st Congress: 

Administrative Court with 
law 
S. 684 (Amendment in the nature of a substitute for the original bill) this 
fede 

Administrative Practitioners 
H. R. 4446—To Protect the Public with respect to Practitioners before - 
Administrative Agencies well 
Federal Fair Employment Practices Act of ¢ 
S. 1728 ) ,* 

) companion bills 
H. R. 4453) em 
N. Y. N. H. & H. Railroad—To Investigate Financial Structure as 
H. Res. 175 ties 
Railroad Retirement Act Wa 
8. 18379—Annuities—Full—30/60 years 

H. R. 4123—Annuities--Half salary or wages 
H. R. 4266—Annuities—40 years service in 
H. R. 4282—Annuities—Age 60—30 years service of 
H. R. 4334—Amendment—Survivor Annuities ‘ 
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BOOK REVIEWS 
The Federal Tax on the Transportation of Property * 


The author has probably written the only book that deals exclusively 
with the 3% tax on the transportation of property. In a few pages, the 
law and regulations are explained and illustrated. Also incorporated in 
this book are interpretations of the Bureau of Internal Revenue, the 
federal agency charged with the task of administering the tax law. 

The emphasis placed upon the problems of motor carriers reflects the 
author’s close affiliation with the motor carrier industry; however, the 
book should be of equal value to other forms of for-hire transportation, as 
well as shippers. 

The most troublesome features of the law have been the exemptions 
of certain classes of shipments and this book deals with the problem ex- 
tensively. The requirments of the law to secure such examptions are 
also covered. 

Of particular help is the extensive and complete index. Special 
emphasis seems to have been placed on making a full and complete index 
for easy usage of the book. 





*By Harry E. Boot, Editor, Motor Transportation Section, I. C. C. Practi- 
tioners’ Journal. Published and distributed by Transport Tax Publishers, Box 6616, 
Washington, D. C. Price $1.00. 





Transportation In 1948 * 


This book is a running account of the more important developments 
in the regulation of transportation in 1948, including the vital statistics 
of the industry, designed as a quick reference work for the student of 
transportation, the legislator, the traffic manager, the practitioner, and 
others who may need to have their memories refreshed or their attention 
directed to the key happenings of the year as they affected transportation. 

The book has 214 pages, and a generous index of the material. 

It has nine main sections: At the Threshold of 1948 (a quick look 
at transportation matters as they stood at the beginning of the year), 
followed by sections on Rail Carriers; Motor Carriers; Freight For- 
warders; Water Carriers; Air Carriers; Transportation Labor; Legisla- 
tion; and General Developments. 

An introduction to the book says it contains ‘‘a review of the major 
developments in the regulation of transportation in 1948. Thus, it in- 
eludes legislative action, reviews of proceedings decided by the regula- 
tory agencies, the Interstate Commerce Commission, the Civil Aero- 
nautics Board, and the United States Maritime Commission, and court 
decisions, together with significant statements on transportation matters 
by those who, because of their position in government or in the industry, 
speak with authority.”’ 

It is intended, the publisher says, to be the first of a series of handy 
— review volumes to be compiled by the editorial staff of Traffic 

orld. 





* Edited by Lewis W. Britton. Published by The Traffic Service Corporation, 
Washington Building, Washington, D. C. Price $4.00. 








Rail Transportation 
By A. Rea Wiu1aMs, Editor 


ACCIDENT REPORTS 
Accidents—Telegraphic Reports 


Division 3 of the I. C. C. has issued an order, dated April 6, 1949 
amending its order of June 21, 1911, as amended by its order of Decem. 
ber 8, 1928, with respect to telegraphic reports of accidents causing death 
or injury to one or more persons. The amended order follows: 


(a) On and after June 1, 1949, every common carrier engaged in 
interstate or foreign commerce by railroad shall by its general manager, 
superintendent, or other proper officer, immediately after the occurrence 
thereof, report by telegram to the Interstate Commerce Commission, at 
its office in Washington, D. C., any collision or derailment of a train or 
of a hand ear, section motor car or other self-propelled rail car upon 
the railroad operated by such common carrier resulting in the death or 
serious injury of one or more persons, including any collision with a 
motor vehicle at a grade crossing resulting in the death or serious injury 
of any passenger, employee, or other person riding on the train or on 
the hand car, section motor car or other self-propelled rail car involved 
in any such collision. 

(b) The words ‘‘serious injury’’ as used in paragraph (a) of this 
section shall mean ‘‘an injury to any person sufficient, in the opinion of 
the reporting officer, to incapacitate the injured person from following 
his customary vocation or mode of life for a period of more than three 


days in the aggregate during the ten days immediately following the 
accident.’”’ 





ACCOUNTING 
Electric Railways Accounting 


The I.C.C. issued the following ‘‘Notice’’ to all electric railways, on 
April 1: 

‘“‘By order dated February 16, 1949 (14 FR 959), certain modifi- 
eations of the ‘Uniform System of Accounts for Electric Railways, 
Issue of 1947,’ were approved to become effective May 1, 1949, unless 
otherwise ordered by the Commission after consideration of objections 
filed on or before March 31, 1949. 

No objections were received within the specified period and the 
modifications attached to and made a part of the said order of February 
16, 1949, will therefore become effective as therein ordered.’’ 
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FINANCE MATTERS 
Atlantic & Danville Mahaffie Act Application 


In F. D. No. 16000—Southern Railway Company Abandonment, 
and F. D. No. 16171—Atlantic & Danville Railway Company Securities 
Modification, Division 4 of the Interstate Commerce Commission issued 
an order, dated March 30, 1949, and released April 6, 1949, finding that, 
subject to certain conditions, public convenience and necessity permits 
the Southern Railway Company to abandon operation of the line of the 
Atlantic & Danville Railway Company, and that the Atlantic & Dan- 
ville Railway Company’s proposed alteration or modification of its 
securities and other instruments, with certain amendments and condi- 
tions, met the requirements of the Mahaffie Act, and should be submitted 
to the holders of the securities affected for their acceptance or rejection. 
The certificate authorizing the abandonment of operations by the South- 
ern Railway Company will not be issued until it has been established 
that the proposed alteration or modification, with the amendments and 
conditions, has been accepted by the required percentages of Atlantic 
& Danville Railway Company’s security holders and the Commission 
has issued its final order authorizing the alteration or modification. 





Bessemer & Lake Erie Merger 


Examiners Paul C. Albus and G. M. Eddy have recommended that 
Division 4 of the I.C.C. approve a merger of the properties of the 
Pittsburg, Bessemer and Lake Erie Railroad Company and the Mead- 
ville, Conneaut Lake and Linesville Rail Road Company into the Besse- 
mer & Lake Erie Railroad Company for ownership, management and 
operation, and the acquisition of control of the Bessemer & Lake Erie 
Railroad Company by the United States Steel Corporation. 

The Examiners also recommended approval of the securities issues 
necessary to effectuate the merger. 





Lehigh Valley Mahaffie Act Application 


The Lehigh Valley Railroad Company has received from the I.C.C. 
approval for the interim extension to June 1, 1950 of the maturity date 
of bonds of the Pennsylvania and New York Canal and Railroad Com- 
pany, which were to have matured on April 1, 1949. 





Long Island Reorganization 


Division 4 of the I.C.C. has ratified the appointments of Hunter 
L. Delatour and David E. Smucker as trustees of the Long Island 
Railroad Company, now in reorganization under Section 77 of the 
Bankruptcy Act. Mr. Delatour is a lawyer experienced in corporate 
affairs and in corporate reorganizations. Mr. Smucker is General 
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Manager of the debtor corporation. Division 4 refused to ratify the 
appointment of James D. Saver as a trustee, saying ‘‘Since the area 
served by the debtor is not extensive and it is not the function of a 
trustee to represent any particular area, we are of the opinion that two 
trustees are sufficient to serve the interests of all parties and to effect 
efficient and economic operation of the debtor during the period of re- 
organization.’’ 





Montana, Wyoming & Southern Mahaffie Act Application 


F. D. 16530—Montana, Wyoming & Southern Railroad Company 
Securities Modification, has been assigned for hearing at Washington, 
D. C., on June 2, 1949, before Examiner John L. Bradford. The Com- 
pany seeks modification of the provisions of its first-mortgage gold 
bonds, as extended, so that the carrier would pay $150 in cash on ae- 
count of the principal of each $850 bond outstanding in the hands 
of the public, extend the maturity date of the bonds to September 1, 
1959, with interest on the extended bonds to continue at the fixed rate 
of 3% per annum plus non-cumulative interest up to but not exceeding 
2% for any year. 





Rutland Reorganization 


In F. D. 14635—Rutland Railroad Company Reorganization, the 
I.C.C. has issued a certificate dated March 25, 1949, certifying the ac- 
ceptance of the reorganization plan approved by it and by the district 
court for the Rutland Railroad Company. 





Wisconsin Central Reorganization 


In F. D. 14720—Wisconsin Central Railway Company Reorganizc- 
tion, the adjourned hearing scheduled for May 10, 1949, has been post- 
poned to June 13, 1949, at the U. 8S. Court House, Minneapolis, Minn., 
before Examiner Homer H. Kirby. 





FORMAL MATTERS 
Alabama Intrastate Fares 


In Docket No. 30015—Alabama Intrastate Fares (1948), the I.C.C. 
has denied the petition of the Attorney General of the State of Alabama 
and the Alabama Public Service Commission for reconsideration of its 
decisions of February 28, 1949. 





Ahnapee & Western Per Diem 


Docket No. 17801—Rules for Car Hire Settlement, has been re- 
opened for the purpose of determining proper rentals and car-hire settle- 
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the ment rules for The Ahnapee and Western Railway Company, has been 
rea assigned for hearing at Washington, D. C., on May 24, 1949, before Ex- 
f a aminer Claude A. Rice. 

two 

fect 

re- Charges For Coach Seat Reservations 


In Docket No. 30171—Charges for Coach Seat Reservations in East 
and South, the 1.C.C. has issued a corrected order of February 7, 1949, 
instituting an investigation into and concerning the reasonableness and 











ny lawfulness of the charges, of the rules, regulations and practices affect- 
on ing such charges, as contained in certain tariffs filed by Eastern and 
m. Southeastern carriers making special service charges for passengers 
ld occupying reserved coach seats. 
ac- 
° Transportation Of Explosives 
ate Division 3 of the I. C. C. has issued an order, dated April 14, 
ng amending the Regulations for the Transportation of Explosives and 
other dangerous articles, effective July 14, 1949. The amendments in- 
elude the following : 
‘*(Part 74—ForMeERLY Part 4) REGULATIONS APPLYING PARTICU- 
he LARLY To Carriers By Raw FREIGHT 
ic- having private-siding (see Note 1) or railroad-siding facilities 
et equipped for piping the liquid from tank cars to permanent storage 
tanks of sufficient capacity to receive contents of car.’’ 
Reed-Bulwinkle Act Applications 
a- In Section 5a, Application No. 3—Eastern Railroads—Agreements, 
t- the I. C. C. has permitted the intervention of the Indiana State Chamber 
L., of Commerce. 
Section 5a, Application No. 7, relating to Per Diem, Demurrage, 
Mileage and Storage, has been assigned for hearing at Washington, D. C., 
on June 2, 1949, before Examiner George J. Hall. 
Norfolk Southern Routing Case 
24 I &S Docket 5630, Routing Restrictions of Norfolk Southern Rail- 
: way, has been assigned for hearing at Washington, D. C. on June 2, 


1949, at the offices of the I.C.C., before Examiner R. M. Brown. The 
Norfolk Southern seeks cancellation of tariffs which it asserts will elimi- 
nate through routing on joint rates over its line when in connection with 
Southern Railway Company and its connections. 
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Railway Express Agency Petition 


The Railway Express Agency, Inc. has filed a petition in Docket 
No. 29679—Ezpress Earnings, Plan and Method of Division, in F. ). 
7322—Securities and Acquisition of Control of Railway Express Agency, 
Inc., and in F. D. 7316—Ezpress Contract, 1929, requesting that the 
Commission, after appropriate proceedings, by supplemental report and 
order either clarify or supplement its prior reports and orders in Finance 
Dockets 7316 and 7322 by finding and determining that: 

(a) The pooling arrangement in the Express Operations Agree- 
ment is a pooling of all revenues, expenses, traffic and service connected 
with the express transportation business of the contracting railroads as 
such business is defined in said Agreement; and 

(b) The provisions of Sections 1 and 2 of Article II of said Agree- 
ment, whereby each contracting railroad constitutes petitioner its ex- 
clusive agent for the conduct of its express transportation business and 
agrees not to handle such business independently of the Agreement, are 
necessary to ensure the economies of united operations and the fair and 
practicable operation of the pooling arrangement, all in the interest of 
better service to the public and of economy in operations and do not un- 
duly restrain competition. 





LEGISLATION 
Bankruptcy Act Amendment 


H. R. 2770, to amend Section 77 of the Bankruptcy Act, was formal- 
ly favorably reported to the House on April 5, by the Committee on the 
Judiciary. This bill would so amend Section 77 as to insure that such 
control as the States and their regulatory agencies have over railroads 
generally, in respect of service, operations, etc., shall not be abrogated in 


the case of a particular railroad merely because it has been reorganized 
under the Bankruptcy Act. 





Basing Point Moratorium Bill 


S. 1008, the Basing Point Moratorium bill, was favorably reported 
by the Senate Committee on the Judiciary on April 27th. 





Chicago Railroad Fair 


Representative Ford has introduced in the House of Representa- 
tives, H.R. 4391, to authorize the coinage of 50-cent pieces to commemor- 
ate a century of railroad operations out of Chicago, Illinois, and to com- 
memorate the Chicago Railroad Fair of 1948-1949. The bill was referred 
to the Committee on Banking and Currency. 
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Mahaffie Act Amendments 


Chairman Johnson of the Senate Committee on Interstate and For- 
eign Commerce has introduced S. 1678, to amend the Mahaffie Act, Sec- 
tion 20b of the Interstate Commerce Act, so far as the last sentence 
in Paragraph 3 is concerned, with respect to the voting of stock in a pro- 
ceeding under that Act. 

Chairman Crosser of the House Committee on Interstate and For- 
eign Commerce has introduced H. R. 4443, to amend the Mahaffie Act, 
Section 20b of the Interstate Commerce Act, so far as the last sentence 
in paragraph 3 is concerned, with respect to the voting of stock in a 
proceeding under that Act. This bill is jdentical with S. 1678. 





Mail Pay 


S. Res. 34, providing for an investigation of contracts for carrying 
United States Mails, was favorably reported by the Senate Committee on 
the Post Office on April 12, with an amendment providing that the in- 
vestigation js to include contracts with railroads, air lines and steamship 
companies. 





Overcharges And Undercharges 


S. 257, to amend the Interstate Commerce Act with respect to limita- 
tions on the time within which actions may be brought for the recovery 
of undercharges and overcharges by or against common carriers by 
water and freight forwarders, was passed by the Senate on April 11, 
in the same form as H. R. 1709, a companion bill, was reported by the 
House Committee on Interstate and Foreign Commerce. 





Railroad Communications Bills 


H. R. 378 and H. R. 530, the Railroad Communications bills, have 
been scheduled for hearing before the Transportation Subcommittee of 
the House Committee on Interstate and Foreign Commerce on May 17 
and 18. 





Reorganization Of Government Agencies 


S. 526, providing for the reorganization of Government agencies, 
was ordered favorably reported by the Senate Committee on Expendi- 
tures on April 6. Under amendments adopted by the Committee, the re- 
organization authority of the President will be limited to April 1, 1953. 

H. R. 2361, as passed by the House on February 7, would give the 
President permanent authority, unless both Houses of Congress disap- 
prove a particular reorganization plan. Under S. 526, as agreed to by 
io Committee, either House of Congress could veto a reorganization 
plan. 
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H. R. 2361, as passed by the House, provides for separate package 
treatment of any reorganization affecting the National Military Estab. 
lishment, the Interstate Commerce Commission, the Securities Exchange 
Commission, the Railroad Retirement Board, the National Mediation 
Board, the National Railroad Adjustment Board, and the Federal] Re. 
serve System. The Senate bill would eliminate these exceptions. 








Transportation And Communications Investigation 


S. Res. 50, authorizing an investigation by the Senate Committee on 
Interstate and Foreign Commerce of Transportation and Communicg- 
tion, was adopted by the Senate on April 11. 





MISCELLANEOUS 
Diesel Oil Production 


Diesel oil and jet fuel of high quality have been produced syn- 
thetically at a cost ‘‘very close to, if not already’’ competitive with regu- 
lar petroleum products, a Government expert said on April 30. 

Homer Stewart of the Bureau of Mines Synthetic Fuels Division, 
said that the synthetic jet fuel even ‘‘in some ways surpasses’’ military 
standards. The development of the two fuels from so-called oil shale, he 
said, dispels doubts that this country’s vast reserves of untouched shale 
could ever be used for the economic production of high-grade synthetic 
products. 

Stewart said the synthetic fuels were produced by a joint Gov- 
ernment-industry project. The oil shale was mined and processed at 
the Bureau’s Rifle, Colo., and Laramie, Wyo., demonstration and ex- 
periment plants and refined by an industrial plant which he is not free 
to name. 

Gasoline and other petroleum products can be refined from the 
Diesel oil, Stewart said. He also said that the Bureau is convinced that 


the shale products can be produced at a cost competitive with petroleum 
products. 








Medal Of Honor Award 


Upon recommendation of the Committee on Award of Medals of 
Honor, approved by the I.C.C., President Truman has bestowed a medal 
of honor on Mr. Fred Hinds Chamberlin, a Crossing Watchman en- 
ployed by the Atlantic Coast Line Railroad Company for his rescue of 
an elderly man suffering partial paralysis, on the track of the Cosat 
Line, upon which a passenger train was approaching. The citation says 
that in accomplishing this rescue, Mr. Chamberlin demonstrated extreme 
daring and greatly endangered his own life. 

Sixty-one medals of this character have been awarded since the 
enactment of the Medals of Honor Act of February 23, 1905. 
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ODT Orders 


Supplementary Orders ODT 1-1 and 1-2 were revoked, effective 
11.59 p. m. on April 16, 1949, by orders issued by ODT Director John- 
son on April 12, 1949. The revoked orders relate to the pooling of mer- 
chandise traffic. 





Short Form Bill Of Lading 


Commissioner Mitchell of the I.C.C. has informed the National 
Industrial Traffic League that the Commission has no reason at present 
for suspending a tariff rule permitting the use of a short form straight 
bill of lading, agreement on which had been reached by representatives 
of the League and the railroads. 

The short form bill of lading is designed for use by shippers either 
for rail or motor carrier shipments. It does not carry on the back the 
usual contract terms and conditions, but a statement on its face makes 
reference to the terms and conditions of the uniform domestic straight 
bill of lading as contained in governing classifications or tariffs. It 
would be necessary for the carriers to publish a rule permitting its use. 
This rule would provide, in substance, that shippers who print their 
own bills of lading might print and use the short form bill, making ref- 
erence to the terms and conditions of the uniform straight bill of lading, 
thus making the shipper subject to those terms and conditions. 





Treasury Regulations No. 71 


Treasury Regulations 71, relating to Documentary Stamps, has been 
amended by T. D. 5795, so as to provide that Sections 1801, 1802, 3481 
and 3482 of the Internal Revenue Code are inapplicable to the issuance, 
transfer or exchange of securities, or the making or delivery of convey- 
ances, to make effective any alteration, or modification effected pursu- 
ant to Section 20b (12) of the Interstate Commerce Act, generally known 
as the Mahaffie Act. 





PERSONALS 
Examiner Fred Sharp Retires 


Fred L. Sharp, hearing examiner in the Interstate Commerce 
Commission’s bureau of formal cases, has retired after 42 years of Gov- 
ernment service. He and his wife live at 4501 Western avenue N. W. 

Mr. Sharp came to Washington in 1909. He was with the Interior 
Department 11 years until he joined the ICC in 1920 as an assistant at- 
torney in the chief examiner’s office. He became an examiner in 1923 
and was appointed a hearing examiner in 1947. In recent years he 
had done much of the Commission’s hearing work dealing with protec- 
tive services by rail carriers against heat and cold damage. 
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Examiner Chester E. Stiles Retires 


Chester E. Stiles, 3600 Connecticut Avenue, N. W., retired Monday, 
March 7, 1949, from his position as a hearing examiner jn the Bureau 
of Formal Cases of the Interstate Commerce Commission after more 
than 38 years of continuous service in the government, spent almost en- 
tirely with that agency. Commission officials and friends gathered to 
present Mr. Stiles with gifts and to praise him for his long valued service 
with the government. 

Coming here from New Jersey in 1910 to accept a position with the 
Hydrographic Office of the Navy Department, he transferred within a 
few months to the Interstate Commerce Commission where he has been 
employed ever since. While employed at the Commission, Mr. Stiles 
earned marked recognition for his lectures and writings in the field of 
transportation law, particularly with respect to the topics of demurrage, 
routing, and stopping in transit. The most noteworthy of his assign- 
ments as hearing examiner has been his reports in various phases of the 
Commission’s Docket No. 17000, an investigation under the Hoch-Smith 


resolution into the national freight rate structure, particularly pertain- 
ing to rates on livestock. 





RAILROAD RETIREMENT BOARD REGULATIONS 
R. R. B. Regulations—Amendment 


The Railroad Retirement Board has issued an order dated April 
20, 1949, amending the Regulations of that Board with respect to the 
execution of statement of sickness and supplemental Doctor’s statement, 
in connection with sickness and maternity benefits. The order was pub- 
lished in the Federal Register of April 26, 1949. 





Disabled And Survivor Annuitants—Earnings 


The Railroad Retirement Board recently has had. to seek recovery 
of payments made to a number of retired employees whose annuities are 
based on disability and to survivors who are receiving monthly an- 
nuities. The Board has reminded such beneficiaries that they are re- 
quired by law to report any information which may affect the payment 
of their benefits and that they should understand the conditions under 
which payments may be suspended. If a disabled annuitant (whose 
annuity was awarded on or after July 31, 1946) earns more than $75 
in each of six consecutive months, he is considered to have ‘‘recovered””’ 
from his disability and his annuity is stopped. No more annuity pay- 
ments may be made until after he stops working and again meets all 
conditions of eligibility. If the annuitant fails to report his earnings 
to the Board and continues to receive his annuity beyond the sixth 
month, the amount of all annuity payments made after such month are 
subject to recovery by the Board. 
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Every annuitant, whether disabled or not, and regardless of the date 
his annuity was awarded, must report to the Board if he returns to 
railroad service. Or, if his last job before retiring was for a nonrailroad 
employer, he must report to the Board if he goes back to work for that 
employer. The payment is withheld for any month in which the annuit- 
ant engages in either type of employment. 

The restriction on survivors involves the suspension of an annuity 
payment for any month in which the beneficiary works for a railroad 
or in which he or she earns $25 or more in employment covered by the 
Social Security Act. When a beneficiary fails to report such earnings, 
any annuity payments made for those months must be paid! back. 

There are also other conditions which affect the payment of sur- 
vivor annuities. A widow or a parent must notify the Board promptly 
if he or she remarries. Also, a widow (or guardian) who is caring for a 
child who is receiving an annuity must inform the Board if the child 
marries, dies, or for any reason ceases to be under her care. Also, the 
failure of a child over 16 to attend school regularly, provided, of course, 
that attendance is feasible, must be reported. 





STATISTICS 
Railway Employment 


Class I steam railways, excluding switching and terminal companies, 
had 1,195,289 employees at the middle of the month of March 1949, a 
decrease of 9.20% as compared with the middle of the month of March 
1948, and a decrease of 2.95% as compared with the middle of February 
1949. Railway employment at the middle of March 1949 was 120.1 of 
the 1935-1939 average. 





Revenue Freight Loading 


Loading of revenue freight for the week ended April 23, 1949, 
totaled 769,336 cars. This was a decrease of 82,590 cars, or 9.7 per 
cent below the corresponding week in 1948 and a decrease of 124,376 
ears, or 13.9 per cent below the corresponding week in 1947. 

Loading of revenue freight for the week of April 23, increased 3,- 
446 cars or four-tenths of one per cent above the preceding week. 

Coal loading amounted to 158,038 cars, a decrease of 18,563 cars 
below the corresponding week in 1948, but an increase of 322 cars above 
the preceding week this year. 





Estimated Freight Car Loadings 


Freight carloadings in the second quarter of 1949 are expected 
to be 3 per cent below those, in the same period in 1948, according to 
estimates prepared by the 13 Shippers Advisory Boards. 
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On the basis of those estimates, freight carloadings of the 32 princi- 
pal commodities will be 8,175,240 cars in the second quarter of 1949, 
compared with 8,426,389 actual carloadings for the same commodities 
in the corresponding period in the preceding year. Six of the 13 Ship- 
pers Advisory Boards estimate an increase in carloadings for the second 
quarter of 1949 compared with the same period in 1948. The remain. 
der estimate reductions. 





Railroad Operating Revenues—March 


Based on advance reports from 82 Class I railroads, whose revenues 
represent 81.7 per cent of total operating revenues, the AAR has estimat- 
ed that railroad operating revenues in March, 1949, decreased 6.4 per 
cent as compared with the same month in 1948. The estimate covers 
operating revenues only, and does not take into account substantial in- 
creases in operating expenses that have taken place since March, 1948, 
as a result of increases jn wage rates and material prices. 

Estimated freight revenue in March, 1949, was less than in March, 


1948, by 5.6 per cent, and estimated passenger revenue decreased 10.8 
per cent. 





Rail Freight Rates—Cost Of Living—Prices 
(United States—Canada—Great Britain) 


In Monthly Comment on Transportation Statistics, issued by the 
Bureau of Transport Economics and Statistics of the Interstate Com- 
merce Commission, dated April 11, 1949, there is the following comment: 

Following the increases authorized in Fifteen Percent Case, 1937 - 
1938, amounting generally to 10 percent with certain exceptions, effective 
March 28, 1938, there were no further general increases in rail freight 
rates in the United States until March 18, 1942, when the rates advanced 
about 4.7 percent on the average. This increase was suspended effec- 
tive May 15, 1943. The next general increases became effective July 1, 
1946. These increases and subsequent, changes have raised the level of 
rail rates above 1938 by about 51.7 percent. The estimated successive 
changes in U.S. freight rates are shown in the accompanying table in 
comparison with the changes that have occurred in Great Britain. 
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Changes in railway freight rates, United States 
and Great Britain, 1938-1949 
(March 28, 1938 — 100) 


United 
Effective Date States 


Mareh 28, 1938 100.0 
May 1, 1940 
December 1, 1940 
Mareh 18, 1942 (Ex Parte No. 148) 104.7 
May 15, 1943 100.0 
July 1, 1946 a/106.5 
Jan. 1, 1947 (Ex Parte No. 148 

and Ex Parte No. 162) 117.6 
October 1, 1947 
October 13, 1947 (Ex Parte 166) 128.1 
Jan. 5, 1948 (Ex Parte 166) 137.8 
May 6, 1948 (Ex Parte 166) 142.8 
Aug. 21, 1948 (Ex Parte 166) 144.2 
Jan. 11, 1949 (Ex Parte 168) 151.7 


a/ Ex Parte No. 148 and Ex Parte No. 162. 


Freight rates in Great Britain were advanced on May 1, 1940, by 
10 percent over those in effect on October 1, 1937, the date of the last 
general change in rates prior to the War. Further increases were made 
as follows: On December 1, 1940, 6 percent; on July 1, 1946, 7 percent; 
and on October 1, 1947, 24 percent. Hence, since the latter date the 
level of rates has been about 55 percent above that in effect on October 
1, 1937, as compared with about 51.7 on January 11, 1949 in the United 
States. There have been no general increases since the British railroads 
were nationalized on January 1, 1948. 
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Comparison of Indexes of Revenue per Ton-Mile, Cost of Living, and 
Wholesale Prices, United States, Canada and Great Britain, 1938-1948 
(1938 = 100) 


United States 








Rev. per Cost of Wholesale 
ton-mile living 


100 100 
99 99 
96 100 
95 104 
95 115 
95 122 
96 124 
97 128 
99 139 

109 158 

126 170 











Rev. per Cost of Wholesale 
ton-mile living prices 





100 100 100 
95 99 96 
92 103 105 
88 109 114 
94 115 122 
93 116 127 
92 116 130 
92 117 131 

101 121 138 

106 133 165 

123 151 195 


Great Britain 


Rev. per Cost of Wholesale 
ton-mile living prices 


100 100 
103 101 
120 135 
132 151 
142 158 
146 161 
150 165 
150 168 
152 178 
161 190 
172 217 
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Passenger Traffic Statistics 


The Bureau of Transport Economics and Statistics has released 
Statement M-250, showing passenger traffic statistics of Class I steam 
railways of the United States for the month of January 1949 as compared 
with the month of January 1948. 

Passenger revenue for the transportation of passengers in coaches 
decreased 2.2% in January 1949 as compared with January 1948, but 
the passenger revenue for transportation of passengers in parlor and 
sleeping cars inereased 4.5%. 

The number of revenue passengers carried in coaches in January 
1949 showed a decrease of 23.5% as compared with January 1948, and 
the number of revenue passengers carried in parlor and sleeping cars 
decreased 4.9%. 





Motor Transportation 
By Harry E. Boor, Editor 


Labor Unions Held Subject To State Antitrust Laws 


The United States Supreme Court recently ruled that Labor Unions 
may be prosecuted under State Antitrust Laws. The case involved an 
anti-picketing injunction issued against some union ice-cream peddlers 
operating entirely within Kansas City, Missouri. The Court’s opinion 


made no menton of either interstate or intrastate commerce; however, 
Justice Black stated : 


‘*We hold that the state’s power to govern in this field (antitrust 
regulation) is paramount, and that nothing in the constitutional 
guarantees of speech or press compels a state to apply or not to 


apply its anti-trade restraint law to groups of workers, businessmen 
or others.’’ 


The injunction was issued under Missouri’s antitrust laws and was 
against Local No. 953 of the Ice and Coal Drivers and Handlers Union 
of A. F. L. Empire Storage & Ice Company of Kansas City had lost 
85% of its business when drivers refused to cross picket lines and won 
an injunction against the Union. Empire Storage & Ice had no contract 
with the Union and was the only ice firm in the city which had turned 
down the union’s demands to refuse to deal with non-union peddlers and 
handlers. 

The Missouri Courts had held that there was no labor dispute with 
the company, and the Supreme Court rejected the argument that the 


prohibition of its picket lines violated freedom of speech and assembly. 
The Court held: 


‘‘ Agreements and combinations not to sell to or buy goods from par- 
ticular persons, or to dictate the terms under which transportation 
will be supplied, are well recognized trade restraint practices which 
both state and national legislation can and do prohibit.’’ 





Definition Of Local Service Defined By Local Cartage National 
Conference Of A. T. A. 


At the annual meeting of the Local Cartage National Conference of 
American Trucking Associations held at Miami, Florida, there was unani- 
mous adoption of a definition of local service. They define local service 
as all such operations in which a motor-freight vehicle leaves its terminal 
and generally returns to the same terminal the same day. The Confer- 
ence did, however, make the definition subject to possible modifications 
after further study of and development of definitions for the various 
types of services found within the scope of local operations. 
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Other actions taken at this annual conference include the filing of a 
petition with the Interstate Commerce Commission requesting exemption 
from requirements for filing financial and operating reports for all local 
eartage operations, and going on record in favoring of the retention of 
all but minor portions of the Taft-Hartley Labor Management Relations 
Act and repeal of the Wage-Hour Act, since it has served the purpose 
for which it was enacted. 





Private Carrier Cases Receive Further Attention 


The Interstate Commerce Commission recently granted a request of 
railroads in trunk-line territory for leave to present a petition for recon- 
sideration of the Burlington Mills Corporation case which was decided 
by Division 5 last December. The I. C. C. ordered that petitions for 
reconsideration, rehearing or reargument be filed on or before April 21, 
and directed that replies by any party of record must be submitted before 
May 2. The Burlington decision of last December, 1948, docketed as MC- 
(-906, created much interest in transportation circles, inasmuch as it was 
rendered under a stipulation between Burlington Mills and counsel for 
the Interstate Commerce Commission, which eliminated any hearings and, 
therefore, did not afford representatives of for-hire industry an oppor- 
tunity to be heard. In this ease, Division 5 held that it clearly had been 
established that Burlington’s principal business ‘‘is that of the manu- 
facture and processing of textiles.’’ ‘‘ Although Burlington is allowed 
by its suppliers an indentifiable figure for transportation provided in 
its own vehicles in connection with movements to its plants and ware- 
houses, and although this amount is equal to common earrier rate for 
the same service, we do not believe that this service constitutes service- 
for-hire.’’ 

In Lenoir and Schenley eases, the Interstate Commerce Commission 

heard oral argument by for-hire and private carriers. In this oral argu- 
ment, representatives of the for-hire motor carriers and railroads con- 
tended that if a carrier receives any compensation for transportation, re- 
gardless of whether a profit is obtained or a loss sustained on the services 
the transportation becomes for-hire and subject to I. C. C. regulations. In 
turn, the private carriers accused for-hire carriers of deliberately try- 
ing to eliminate private carriage, and contended that the primary busi- 
ness of any enterprise should be the real test of whether for-hire or 
private transportation is being performed. 
_ In the Lenoir ease, Division 5 of the I. C. C. held that the company 
is a private carrier inasmuch as its transportation by truck is incidental 
to the primary business of manufacturing and selling furniture. This 
decision has now been argued before the Commission. 

In the Schenley case, the Commission held that Schenley Distillers 
Motor Division, which is a subsidiary of Schenley, was operating as a 
contract carrier, but was not entitled to an I. C. C. permit. After the 
United States Supreme Court upheld the Commission, Schenley took 
over the trucks from the motor division and filed a precautionary con- 
tract carrier operation, which was dismissed as the Commission held the 
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parent company truck operations were those of a private carrier. The 
legality of many carrier operations will depend upon the decision of the 
I. C. C. in these particular cases. 





1. C. C. Examiner Favors A Broad Interpretation On Fish 


The most recent action on the now famous Monarch Corporation 
Contract Carrier application is a proposed report by Examiner Michael] 
T. Coreoran, which in effect reverses the I. C. C. in its interpretation ob- 
served since passage of the Federal Motor Carrier Act of 1935, as to what 
constitutes fish and shell-fish falling within exempt section of the Motor 
Carrier Act. Since 1944, the Commission has held that only fish and 
shell-fish, dead or alive, as taken from the water fall with the exemption 
which is contained in Section 203(b)(6) of the Act. In Examiner 
Coreoran’s proposal he states: 


“*Tt seems obvious that for the purpose of application of exemption, 
a distinction cannot be made between fresh and frozen headless 
shrimp and other species of fresh and frozen fish, which like shrimp 
are never transported to the market in the form in which they are 
taken from the water.”’ 


The Examiner further held that: 


‘‘Fish that has been cooked or otherwise treated and packed in 
hermetically-sealed containers is not in its natural state, and is readi- 
ly distinguishable from fresh and frozen fish. When so packed, it 
is commonly known as canned food or canned goods and does not fall 
within the exemption.’’ 


The recommendation was: 


‘*Upon further consideration, the Commission should find that the 
term ‘fish (including shell-fish),’ as used in Section 203(b)(6) of 
the Act, includes frozen, quick-frozen and unfrozen fish in the vari- 
ous forms in which it is customarily shipped, such as live fish, fish in 
the round, beheaded and gutted fish, filleted fish, beheaded shrimp, 
and oysters, clams, and lobsters, with or without shells (including 
crabmeat and lobster meat).’’ 





Circuit Court Rules On Mortgaging Of Operating Rights 


The United States Seventh Circuit Court of Appeals has recently 
held that a chattel mortgage secured by motor carrier interstate operat- 
ing rights is invalid, unless approval of the Interstate Commerce Com- 
mission has been obtained at the time of execution of the mortgage. The 
case involves operating rights pledged to a mortgagee by Rainbo Express 
of South Bend, Indiana. The Circuit Court in its decision noted that 
Section 212(b) of the Interstate Commerce Act allows transfer of an 
operating certificate or permit ‘‘pursuant to such rules and regulations 
as the Commission may prescribe.’’ The Court further noted that the 
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1 C. C. has promulgated a rule providing that: ‘‘No attempt at transfer 
of any operating rights shall be effective except upon full compliance 
with these rules and regulations, and until after the Interstate Com- 
merce Commission has approved such transfer.’’ In the Rainbo case, a 
mortgagee sought to foreclose on the mortgage by attaching the operating 
rights on the ground that there had been a default. The Circuit Court 
ruled that the express language of the Interstate Commerce Commission 
rule prevented a ‘‘transfer,’’ ‘‘attempted transfer,’’ or ‘‘lien against 
such rights’’ from becoming effective without ‘‘prior approval by the 
Commission.’’ There was no such approval at the time the mortgage 
was made, nor at the time Rainbo was adjudged bankrupt. The mortgagee 
contended that the I. C. C. rule was intended to apply solely to a transfer 
of rights to an operator, whereas the mortgagee’s lien was acquired as a 
ereditor rather than an operator. The Court refused to accept this con- 
tention. 

A petition for rehearing has been filed jointly by Central Motor 
Freight Association, Motor Carriers Conference of Illinois and the Ameri- 
ean Trucking Associations. This petition maintains that: 


‘‘The decision, as it stands, will make it difficult, if not impossible, 
for a carrier to use his operating rights and franchise as collateral 
for the purpose of borrowing money.’’ 


The petition goes on to explain how operating rights have a substantial 
value and have always been used to increase the borrowing power of 
carriers to a considerable extent. The petition points out that: 


‘“‘The Interstate Commerce Commission, through its Director of the 
Bureau of Motor Carriers, has enunciated the principle in the form 
of an administrative interpretation, that so long as effective control 
of any operations conducted under a certificate remains in the auth- 
orized carrier, approval by the Commission is not required for the 
execution or foreclosure of a mortgage covering operating authori- 
ty. 


The petition maintains that the decision of the Court has, in effect, re- 
versed established practices and understandings concerning the law re- 
lating to the question as to ‘‘ Whether operating rights may be mortgaged 
without the prior approval of the Interstate Commerce Commission.”’ 





Freight Forwarder Regulation 


By Gites Morrow, Editor, 


General Counsel, Freight Forwarders Institute 


Freight Forwarder Extension—‘‘Commodity Clause” Considered 


The Commission, Division 4, by order dated April 6, 1949, in Docket 
FF-18, (Sub. No. 1), has issued a revised forwarder permit to Pacific 
Forwarding Association authorizing an extension of the services of that 
company to Intermountain and Pacific Northwest Territory. A number 
of freight forwarders presently serving the territory objected to the ex- 
tension. Protestants requested denial of the extension of authority on 
the grounds, among others, that the additional services of applicant 
would seriously threaten impairment of existing forwarder service and 
that the granting of the authority would be in violation of Section 411 
(b) which makes it unlawful for a person whose principal business is 
that of manufacturing or dealing in articles or commodities and who 
uses the services of freight forwarders, to own or control a forwarder. 

In disposing of the argument of protestants that extension of ap- 
plicant’s operations would impair existing services the Commission relied 
on Section 410 (d) of the Act which provides that the Commission shall 
not deny an application solely on the ground that the proposed service 
would be in competition with existing services. 

In support of their contentions that granting of the authority would 
violate Section 411 (b), protestants pointed out that North American 
Car Company owns all of the capital stock of the applicant, that the 
President of applicant was formerly an employee of Sears, Roebuck 
and Company, and that the President of Sears is a director of North 
American. In disposing of this argument the Commission stated that 
there was no evidence or indication of record that the Company, or any 
other person within the purview of Section 411 (b) controls or is likely 
to control the applicant or its services. The Commission declined to in- 
quire into the motives which activated North American in acquiring 
control of applicant. 

Commissioner Mitchell dissented, stating that ‘‘To me it is apparent 
that there is sufficient freight forwarder service presently authorized, and 
to add another freight forwarder would mean that the business would 
necessarily be diverted from the 22 forwarders now serving the terri- 
tory’’. 





District Court Dismisses Complaint In Forwarder Application Case 


In Acme Fast Freight, Inc., et al vs. the United States and the 
I. C. C., Civil Action No. 49-C-409, the District Court of the United 
States for the Northern District of Illinois, Eastern Division, on April 


—778— 





MAY, 1949 779 





—_—_—_ 


97, 1949, refused to grant an injunction against an order of the Inter- 
state Commerce Commission authorizing an extension of operating rights 
of Lifschultz Fast Freight, a forwarder. The Court dismissed the com- 
plaint which was brought by a number of freight forwarders who op- 
posed the extension. This case was argued before the Court on April 
7, 1949. 





Commission Authorizes Leasing Of Portion Of Forwarder 
Operating Rights 

In a proceeding docketed as FF-198, the Commission, Division 4, 
by order dated May 4, 1949, has authorized the leasing by Ohio Fast 
Freight Corp. of a portion of the freight forwarder operating authority 
of Wells Fargo Carloading Company, Inc., covering service from points 
in Northeastern Ohio to New York City and surrounding area. Ohio 
Fast Freight Corp. has not heretofore operated as a freight forwarder. 
The lease is scheduled to expire May 8, 1950 under the terms of the in- 
stant order. 





Forwarder Rights Extended To Include Eastbound Service 


Pacific and Atlantic Shippers Association, Inc., a freight forwarder, 
has been authorized, by order dated April 26, 1949, to extend its services 
to include forwarder operations from California, Washington and Ore- 
gon to Colorado, Kansas, and Nebraska and points East thereof except 
Florida. In granting this authority, over the protests of two other for- 
warders, the Commission, Division 4, pointed out that manufacturing 
on the West Coast has been developing rapidly, that new industries are 
locating there, and that the population has increased rapidly. The Com- 
mission said it is not incumbent upon an applicant to show that its 
proposed operation would not impair existing services, and while rec- 
ognizing that the entrance of P. & A. into the competitive field will 
probably result in further diffusion of the existing volume of traffic, 
it said that there is no indication that this will impair the service of any 
of the forwarders presently operating. 











Water Transportation 
By RicHuarp H. Specker, Editor, 


Executive Vice-President, National Water Carriers Association, Inc. 


New London Freight Lines, Inc. 
Proposed Report—Extension 


A proposed report by the Bureau of Water Carriers and Freight 
Forwarders in Docket No. W-939 (Sub-No. 4), recommends that the 
Commission issue a revised certificate authorizing operation by New 
London Freight Lines, Inc., of Riverhead, N. Y., as a common carrier 
by self-propelled vessels in the transportation of general commodities, 
automobiles with passengers, and tractors, trailers, and trucks, loaded 
and empty, in year-round service between Sag Harbor, N.Y. and New 
London, Conn., and between Orient Point, N.Y. and New London, Conn, 
The applicant is presently authorized to perform similar transportation, 
seasonally, from February 15 to December 1 of each year, between New 
London and Orient Point. 





Albert Bernert 
Extension—Freighting 


By report and order in Docket No. W-370 (Sub-No. 1), the Com. 
mission has denied the application of Albert Bernert, of Willamette, 
Oreg., for a revised certificate authorizing an extension of his present 
authority to include operations as a common carrier by non-self-pro- 
pelled vessels with the use of separate towing vessels in the transporta- 
tion of commodities generally between ports and points along the Willa- 
mette River above and including Oregon City, Oreg. Applicant’s present 
certificate authorizes operation as a common carrier in the performance 
of general towage in the same territory for which authority was sought 
to perform freighting service. The Commission finds that the proposed 
extension is not required by present or future public convenience and 
necessity. 





Dewey Bryant 
Exemption 


By report and order dated April 13, 1949 in Docket No. W-983, the 
Commission found to be exempt under the provisions of section 303 (g) 
(2) of the Interstate Commerce Act the operations of Dewey Bryant, 
of Cairo, Ill., by towing vessels and by non-self-propelled vessels with 
the use of separate towing vessels, in the transportation of logs, and log- 
ging equipment, between ports and points along the Ohio and Mississippi 
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Rivers, between Paducah, Ky., Cape Girardeau, Mo., and Memphis, 
Tenn. The application for a permit to perform such operations as a 
contract carrier is dismissed. 





Seatrain Lines, Inc. 
Exemption Application—Oil 


A report proposed by the Bureau of Water Carriers and Freight 
Forwarders recommends that the Commission enter an order under sec- 
tion 303 (e) of the Interstate Commerce Act, exempting operation by 
Seatrain Lines, Ine., of New York, N. Y., as a contract carrier in the 
transportation of petroleum and petroleum products in the side tanks 
of its vessels from Texas City, Tex. and New Orleans, La. to the port 
of New York, N. Y. from the provisions of part III of the Act. 





Foss Launch & Tug Co. 
Temporary Authority—Houghton 


The Commission has extended to June 6, 1949 the temporary author- 
ity granted in Docket No. W-587 (Sub-No. 14), authorizing Foss Launch 
& Tug Co., of Seattle, Wash., to operate as a common carrier in the per- 
formance of freight-car ferry service by non-self-propelled vessels with 
the use of separate towing vessels, for the transportation of machinery 
between Seattle and Houghton, Wash. The temporary authority would 
have expired May 14, 1949. 





Luckenbach Steamship Company 
Temporary Authority—Lumber 


The Commission has issued an order in Docket No. W-620 (Sub-No. 
1), granting Luckenbach Steamship Company, Inc., of New York, N. Y., 
temporary authority until May 31, 1949 to operate as a common carrier 
by self-propelled vessel, in the transportation of a shipment of approxi- 
mately 700,000 board feet of lumber from Warrenton, Oreg., to the 
Atlantic Coast ports it is authorized to serve. 





The Commerce Lines, Inc. 
Temporary Authority 


The Commission has authorized The Commerce Lines, Inc., of Grand 
Haven, Mich., in Docket No. W-996 (Sub-No. 1), to operate until Octo- 
ber 15, 1949 as a common carrier by self-propelled vessels in the trans- 
portation of commodities generally, except automobiles and motor vehic- 
les, between Grand Haven, Mich., and Milwaukee, Wisc. 
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Nelseco Navigation Co. 
Extension—Quonset 


A report proposed by the Bureau of Water Carriers and Freight 
Forwarders recommends that the Commission authorize extension of 
operations by Nelseco Navigation Co., of New London, Conn., Docket 
No. W-985 (Sub-No. 4), as a common carrier by self-propelled vessels 
in the transportation of passengers and commodities generally between 
Fall River, Mass., and Quonset and Davisville, R. I. The applicant is 
presently authorized to perform seasonal operations, from April 1 to 
October 1 of each year, in the transportation of passengers between Fall 
River and Rocky Point, Newport, and Block Island, R. I., and holds 
temporary authority until July 13, 1949 to transport passengers be- 
tween Fall River and Quonset Point. 





T. J. McCarthy Steamship Company 
Purchase 


A report proposed by Examiner A. G. Nye, in Finance Docket No. 
16286, recommends that the Commission. deny the application of T. J. 
McCarthy Steamship Company, of Detroit, Mich., and Steel Products 
Steamship Corporation, of Buffalo, N. Y., for authority under section 
5 (2) of the Interstate Commerce Act to merge the properties and 
franchise of Steel Products into McCarthy for purposes of ownership, 
management, and operation, and for approval under section 312 of the 
Act of the transfer to McCarthy of the certificate issued to Steel Prod- 
ucts in Docket No. W-765. Steel Products is authorized to operate as 
a common carrier by self-propelled vessels between ports and points on 
the Great Lakes and intervening waterways, not including the New York 
State Canal System, but its only ship was requisitioned by the U. §. 
Maritime Commission in August, 1941, and there have been no opera- 
tions since then. It owns no property except the certificate which it 
proposes to sell to McCarthy. 

The Examiner states that the record ‘‘does not prove there is a 
need for the proposed service at this time and unless justified by future 
developments, additional service would be wasteful and unwarranted 


and in all probability would introduce unsound economic conditions in 
the industry’’. 





Henry Sause, Sr., And Curtis Sause 
mon Carrier Application 


The Bureau of Water Carriers and Freight Forwarders has issued 
a proposed report, recommending that the Commission grant the applica- 
tion of Henry Sause, Sr., and Curtis Sause, doing business as Henry 
Sause and Son, of Garibaldi, Oreg., in Docket No. W-973, for a certifi- 
cate authorizing operation as a common carrier by towing vessels in the 
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performance of general towage between ports and points on Tillamook 
Bay and its tributaries. 





Baltimore Steam Packet Company 
Temporary Authority 


By order in Docket No. W-646 (Sub-No. 2), the Commission has 
authorized Baltimore Steam Packet Company, doing business as Old 
Bay Line, to operate until October 12, 1949 as a common carrier by self- 
propelled vessels in the transportation of passengers and commodities 
generally between Washington, D. C., and Norfolk, Portsmouth, Old 
Point Comfort, and Newport News, Va. The applicant has also filed an 
application seeking a revised certificate authorizing it to perform the 
service permanently. 





Differential Water-And-Rail Rates 


In Docket No. 29458, Inland Navigation Company v. Big Creek and 
Telocaset Railroad Company et al., Examiner Howard Hosmer has rec- 
ommended that the Commission find that the establishment of joint 
differential water-and-rail rates for the transportation of grain and 
petroleum products between Portland, Oreg., Vancouver and Longview, 
Wash., and points in Oregon, Idaho, Montana, and Washington, not to 
be necessary or desirable in the public interest. He also recommends 
that the Commission find that public convenience and necessity do not 
require the construction of tracks to connect the lines of certain rail- 
roads with docks at Umatilla, Oreg., and Kennewick, Wash. 





Coal To Tidewater Ports 


The petitions of National Water Carriers Association, Inc. and 
James McWilliams Blue Line, Inc. for reconsideration of the decisions 
in Ex Parte No. 115, Ex Parte No. 162, and Ex Parte No. 166, with re- 
spect to increased rail rates on coal moving to tidewater, have been as- 
signed for hearing on May 24, 1949, at 9:30 A. M., at 641 Washington 
Street, New York, N. Y., before Examiner Burton Fuller. 





Inland Waterways Corporation 


The Senate Committee on Interstate and Foreign Commerce held a 
hearing on April 14 on S. 211, providing for an increase in capital stock 
of the Inland Waterways Corporation so as to enable the Federal Barge 
Lines to modernize their equipment. Further hearings will be held at a 
later date. 

The House Committee on Appropriations, in reporting H. R. 4177, 
the Independent Offices Appropriation Bill, said that unless Congress 








784 I. C. C. PRACTITIONERS’ JOURNAL 








authorizes an increase in capital stock to enable the Federal Barge Lines 
to modernize equipment, provisions should be made for the liquidation of 
the Inland Waterways Corporation. 





U. S. Maritime Commission Appointment 


President Truman has nominated Major General Philip Fleming, 
now Federal Works Administrator, to be a member of the U. S. Maritime 
Commission. Jess Larson, now War Assets Administrator, has been 
nominated to succeed General Fleming as Federal Works Administrator, 
and Rear Admiral Paul L. Mather has been nominated to become War 


Assets Administrator. These nominations were received by the Senate 
on April 28th. 




















Recent Court Decisions 
By Warren H. Wacner, Editor 


Combination of motor carrier’s two certificated operations into one operating authority. 
Century-Matthews Motor Freight, Inc. v. Thrun. (17 LW 2450) 


On March 22, 1949, the Circuit Court of Appeals for the Eighth 
Cireuit upheld the authority of the Commission to combine a motor 
carrier’s two certificated operations into one operating authority. A 
protestant carrier had contended that the combined operation is a new 
service which cannot be authorized without proof of public convenience 
and necessity. In rejecting this contention the Circuit Court of Appeals 
pointed out that, if the two operating authorities had been held by differ- 
ent carriers, either they, by voluntary action, or the Commission, by 
order, could have established through service and joint rates. Accord- 
ingly, the court concluded that merely because both authorities were held 
by the one carrier, that fact did not deprive either the carrier or the 
Commission of the power to establish such service. 





Alternate direct motor carrier route—new service—finding of public convenience and 
necessity and certificate required. 


Interstate Common Carrier Council of Maryland, Inc. v. United States 
(Civil No. 3959) 


On April 13, 1949, a three-judge District Court for the District of 
Maryland decided a suit to set aside the order of the Commission author- 
izing the operation of an alternate route from Baltimore, Md., to Phila- 
delphia, Pa., over U. S. Highway No. 1, for operating convenience only, 
because not based on sufficient evidence to justify a finding that the 
grant of authority was required by public convenience and necessity. 
Quoting from the decision of the Court: 


In support of the complaint to set aside the order of the Com- 
mission it is contended that the evidence summarized by the Com- 
mission did not support the finding that the grant of the alter- 
nate route for operating convenience was required by public con- 
venience and necessity. The heart of the Commission’s conclusion 
will be found on sheet 13 of its report (last paragraph) reading as 
follows : 


‘*Essentially, the fact to be determined is whether applicants 
are engaged in transporting a substantial amount of traffic 
between the termini of the proposed direct routes and effec- 
tively competing with other carriers for such traffic or wheth- 
er the new route will enable them to institute a new service 
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not now conducted, or a service so different from that now 
provided as to materially alter the competitive situation to the 
injury of existing carriers. In the former instance, following 
Dixie Ohio Exp. Co., Extension of Operations-Bristol, 30 M. (. 
C. 291, we are justified in granting the authority sought solely 
upon proof that the proposed operation would result in operat. 
ing economies, but in the latter case, when the alleged alternate 
route amounts to the institution of a new service, we must in- 
sist upon the same measure of proof of public convenience and 
necessity as in any other extension application.’’ 


The Commission concluded that the case presented was in the 
former category and therefore required no further evidence of 
public convenience and necessity than proof of operating economies 
in actual transportation, which it was shown would amount to ap- 
proximately $3700 a year. This conclusion of the Commission was 
based on two affirmative premises; (1). that for ten years past the 
Schreibers had in fact been transporting commodities as a common 
carrier between Baltimore and New York by way of York and 
Philadelphia, Pa., and (2) that, although this carrier route was 
unauthorized, nevertheless that fact was immaterial because the 
operations had been conducted in good faith on the mistaken advice 
of counsel, and the Schreibers did have by the 1945 order an auth- 
orized route between Baltimore and New York via Harrisburg and 
Allentown, although they had not in fact used it. The complain- 
ants attack the latter premise as unsound and unfounded. They do 
not dispute the fact that the Schreibers had previously used the 
route from Baltimore to New York by way of York, but they say 
that the fact is immaterial because the Schreibers had never estab- 
lished any rights under the ‘‘grandfather clause’’ and had never 
received any authority from the Commission to use it. They also 
say that the conclusion of the Commission that the Schreibers had 
an authorized route from Baltimore to New York via Harrisburg 
is a plain misreading of what the Commission had ordered in the 
1945 proceeding. They therefore contend that the present order 
of the Commission for the alternate shorter route from Baltimore 
to New York by way of Philadelphia constitutes really a new Servie 
not supported by any evidence of public convenience and necessity, 
and is therefore invalid, discriminatory and prejudicial to existing 
competitors. After careful study and consideration of the report 
of the Commission and an analysis of what was granted by the 
Commission in the 1945 proceeding, we are forced to conclude that 
this contention of the complainants is correct. 

With respect to user of the route from Baltimore to Phila- 
delphia and New York by way of York, Pa., the reports, both of 
the Examiner and of the Commission, determined that it was at 
unauthorized use. We take it to be clear that the carrier could 
acquire no prescriptive rights by virtue of an unauthorized use; 
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and indeed the report of the Commission attributes significance 
to the fact of such user only in connection with its determination 
that the carrier had an authorized route from Baltimore to New 
York via Harrisburg. It follows that questions as to the correct- 
ness of this latter determination constitute the crux of the case. 

To understand the reasoning of the Commission in reaching 
the conclusion that the carrier had an authorized route from Balti- 
more to New York via Harrisburg, we must refer to a principle pre- 
viously established by the Commission with respect to the com- 
bined use by a carrier of two separately authorized routes having 
a common junction point, as, for instance, in this case the authoriz- 
ed route of the carrier from Pittsburgh to New York by way of 
Harrisburg, and the separate and independent route granted in 
1945 from Baltimore to Harrisburg, for operating convenience ; 
Harrisburg, of course, being the junction point of the two routes. 
The principle established by the Commission in such a situation 
was that the carrier could combine the two routes for transporta- 
tion provided it had authority to use the junction point for service 
to shippers; that is to say, for the receipt or delivery of goods. 
In the case of Powell Bros. Truck Lines, Inc., 39 M.C.C. 11, the 
principle was stated in this way (p. 14): 


‘‘In the operating authorities of regular-route carriers, the 
services which such carriers may perform are described in 
part by a listing of the several routes over which they may 
transport shipments. A certificate authorizing operations 
over two or more routes that have one or more points in com- 
mon which the carrier is authorized to serve confers the right 
to operate over all combinations of such routes and between all 
the designated points therein, unless the service is specifically 
restricted in such certificates.’’ 


And in the Commission’s report in the instant case this princi- 
ple was reaffirmed (sheet 8) : 


‘*Since the enunciation of the Powell doctrine, we have con- 
sistently adhered to the view that, in the absence of express 
authority to do so, joinder of connecting regular routes is only 
permissible in instances where the connecting point is a com- 
mon point of service on both routes.’’ 


It is stated in the report of the Commission that Harrisburg, 
though a common point of junction for two separate routes was 
not an authorized service point for the carrier. The same was true 
with respect to York, Pa., which was also a common junction point 
on two of the carriers’ authorized routes, one from Pittsburg to 
Philadelphia via Breezewood and Chambersburg, and the route 
granted from Baltimore to Harrisburg in 1945. Because York 
was not a service point the Commission properly held in its report 
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that under the stated principle the carrier was not authorized to 
combine the Baltimore-Harrisburg route with that from Pittsburg 
to Philadelphia through York and thus form an authorized route to 
Philadelphia from Baltimore via York. But the Commission made 
a distinction with respect to Harrisburg as a common junction 


point on the following reasoning as expressed in its report. 
(sheet 8) : 


‘‘The situation with respect to joinder of routes at Harrisburg 
presents a somewhat different situation which merits, in our 
opinion, a modification of the Powell doctrine. As seen, opera 
tions have been authorized between Baltimore and Harrisburg 
(for operating convenience only), with no service to or from 
Harrisburg or intermediate points. If such an operating 
convenience route cannot be joined at its terminal points with 
connecting routes, it is difficult to envisage any other useful 
purpose that it could serve, inasmuch as service at points 
thereon, except Baltimore, is expressly prohibited. Manifest- 
ly, it was intended that this route between Baltimore and 
Harrisburg be joined and integrated with others which con- 
verge or pass through Harrisburg. Since the certificate con- 
tains no qualifications as to the manner in which, or the ex- 
tent to which, joinder is permissible at Harrisburg, it fol- 
lows that applicants may join the Baltimore-Harrisburg route 
to its presently authorized route extending between Harris- 
burg and New York City, via Allentown, Pa., and New Bruns- 
wick, N. J., subject to the condition that no service be rendered 
at Harrisburg or other intermediate points between Baltimore 
and Harrisburg. The record does not show the extent of ap- 
plicants’ use if any, of the foregoing route via Harrisburg. 
This is quite understandable, however, since applicants were 
not familiar with the fact that the joinder of this route with 
other of their routes at Harrisburg is permissible.’’ 


The precise distinction made by the Commission between York 
and Harrisburg as a common junction point with other routes was 
thus stated (sheet 8) : 


‘In this connection, it is to be noted that service is not auth- 
orized at either York or Harrisburg on any of the foregoing 
routes, and that the prime distinction between such points 
stems from the fact that York is an intermediate point, where- 


as Harrisburg is a terminal point on this operating convenience 
route.”’ 


Thus it is seen that the particular point here is whether it is 
a permissible construction of the 1945 proceeding to treat Harris- 
burg as a terminal point or must it be treated merely as an inter- 
mediate point on the route from Baltimore to Harrisburg authoriz- 
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ed by the 1945 proceeding for operating convenience only. Or, in 
other words, is the situation of Harrisburg as a common junction 
point of two routes so different from York that it legally justifies 
the order of the Commission under the circumstances of this case. 
To answer this question it is necessary to closely analyze the report 
of the Commission in the 1945 proceeding. The Commission’s re- 
port in that case was docketed as No. MC-31444 (sub-No. 2). It 
was filed March 19, 1945, and directed not to be printed in full. 
However, the report has been made a part of the record before us 
in this case. 

In that case the carrier holding certificates for authorized use 
of various routes filed an application for an extension of routes or 
for certain alternate routes, ‘‘between points and other regular 
and irregular routes as described in Appendix B hereto.’’ One of 
the routes so requested (sheet 1 of App. B), between Pittsburg and 
Philadelphia, Pa., was described as ‘‘route 1A from Pittsburg over 
U. 8. Highway 30 to Breezewood, Pa.; thence over Pennsylvania 
Highway 126 to Wardfordsburg, Pa.; thence over U. S. Highway 
522 to Hancock, Md.; thence over U. S. Highway 40 to Frederick, 
Md.; then over Maryland Highways 71 and 26 to Baltimore, Md., 
and thence over U. S. Highway 1 to Philadelphia’’; also requested 
was route 1B between Pittsburg and Philadelphia, which duplicat- 
ed route 1A between Pittsburg and Hancock, Md., and from Han- 


cock traversed U. S. Highway 40 to State Road, Del., and U. 8S. 
Highway 13 to Philadelphia. Another route requested was (sheet 
3, App. B) described as ‘‘route 4C-from Pittsburg over U. S. High- 
way 22 to Harrisburg, Pa.; and thence over U. S. Highway 111 to 
Baltimore. Return over same route’’. 

With respect to routes 1A and 1B, the Commission said: 
(sheet 6) 


‘*A few shippers desire to use the proposed service between 
points in western Pennsylvania and points on the Baltimore- 
Philadelphia segments, as follows: Philadelphia, Wilmington, 
and Newark, Del., and Elkton and Aberdeen, Md. Philadel- 
phia was served with numerous shipments in July 1940, but 
with only a few shipments in January, April, and October 
1940, and since there is no evidence as to which, if any, of 
these shipments moved over the Baltimore-Philadelphia seg- 
ments we cannot find that a public need exists for the pro- 
posed use of these segments in serving Philadelphia. The only 
point between Baltimore and Philadelphia where such a need 
exists is Aberdeen, considering the shipper-testimony and the 
frequent service performed at this point in the representative 
months of 1940. Applicants will be authorized to serve Aber- 
deen as an off-route point since it is located within the 25-mile 
radius of Baltimore hereafter discussed under the caption 
‘Baltimore area’. We conclude that no service should be auth- 
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orized over the Baltimore-Philadelphia segments of routes 14 
and 1B, but only over the Pittsburg-Baltimore segments as 
heretofore specified.’’ 


In the final order of the Commission in that case the appli- 
eants’ request for permission to use the Baltimore-Philadelphia 
route was not authorized. 

With respect to route 4C the Commission said (sheet 11) 


‘*This route extends between Pittsburg and Baltimore through 
Armagh, Hollidaysburg, Harrisburg, and York. It duplicates 
routes 2A and 2B between Pittsburg and Harrisburg and 
thence, traverses a non-duplicate segment between Harrisburg, 
York and Baltimore. 

There is no shipper-testimony concerning any points on the 
non-duplicate segment except Baltimore. Service will be 
authorized over route 4C between Pittsburg and Baltimore 
for operating convenience as this route is reasonably direct 
between these two cities. The largest intermediate point on 
the non-duplicate segment is York, which was served only 
once in the four representative months in 1940. Two inter- 
mediate points in Maryland also were served but they are 
located within a 25-mile radius of Baltimore and hence, will 
be considered hereafter in the discussion of the Baltimore area. 
We conclude that authority should be granted for the proposed 
operation over route 4C between Pittsburg and Baltimore, with 
service at all intermediate points on the Pittsburg-Armagh 
segment as heretofore authorized.’’ 


The routes and services which the Commission authorized in 
this 1945 proceeding (see sheet 17) were listed and described in the 
appendices E and D to the report. In Appendix D (sheet 3) there 
was listed as an authorized route ‘‘4C-between Harrisburg, Pa., 
and Baltimore, Md., over U. S. Highway 111 for operating con- 
venience. 

It is therefore quite clear that in this 1945 proceeding the 
Commission refused to grant the carriers’ request for the Balti- 
more-Philadelphia route, and the only additional route authorized 
relevant to the instant case was a route from Harrisburg to Balti- 
more and return, over U. 8S. Highway 111, as a non-duplicate seg- 
ment of a route from Pittsburg to Baltimore. It seems to us legal- 
ly impossible to construe this grant to authorize the carrier to use 
the Baltimore-Harrisburg segment of the Pittsburg-Baltimore route 
as an authorized use of the route as a segment of a route 
from Baltimore to New York via Harrisburg and Philadelphia. 
The question seemg to us to present only a point of law, that is, 
the construction of the wording of the authority granted by the 
Commission. We do not find the terms of the grant susceptible 
of the construction now put upon it by the Commission. The Com- 
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mission’s basis for not applying or rather in modifying the princi- 
ple of the Powell case seems to us merely verbal and not substantial. 
It if said by the Commission that Harrisburg is a terminal point on 
route 4C, while York is only an intermediate point. It is literally 
true, of course, that Harrisburg terminates the non-duplicate seg- 
ment of the Baltimore-Pittsburg route from Baltimore to Harris- 
burg; but in relation to the subject matter involved it is in sub- 
stance only an intermediate point on the route between Pittsburg 
and Baltimore and return. And this view seems to us conclusive 
when it is remembered that prior to 1945 the carrier had no author- 
ized route from Baltimore to New York (except via Breezewood, 
Pa., an impracticable route by reason of the distance), and in their 
1945 proceeding the Commission found no basis for granting the 
extension requested from Baltimore to Philadelphia. 

It will be noted that in support of the distinction made the 
Commission also said that it was difficult to envisage any useful 
purpose that route 4C terminating at Harrisburg could have other 
than its intended joinder there with the carriers’ route from Pitts- 
burg to New York. We are unable; to agree in this view because it 
seems entirely clear to us that the only purpose of the grant of 
route 4C was to authorize a non-duplicate segment of an alternate 
route from Pittsburg to Baltimore. This additional grant was 
clearly not made to create a new route and a new service between 
Baltimore and New York via Harrisburg. 

We do not question the authority of the Commission to inter- 
pret its own prior orders where they are legally susceptible of the 
construction and application made. But in this case we do not 
find that the 1945 grant is susceptible of the construction put 
upon it by the Commission. Nor do we doubt the general authority 
of the Commission to authorize a carrier to combine for operations 
two separate routes which have a common junction point. (See 
Century-Matthews Motor Freight, Inc., v. Thrun, 8th Cir., March 
22, 1948, 17 Law Week, 2450). What we hold is that Harrisburg 
was not a junction point on two separate previously existing routes 
between Pittsburg on the one hand and Baltimore on the other, to 
New York, because there was not in fact existing any separate 
route from Baltimore to New York. 

Nor do we doubt that the Commission has full authority to 
grant an alternate route upon a showing merely of economies in 
operation without necessity of independent affirmative proof as to 
public convenience and necessity where the alternative route grant- 
ed is a truly alternate route and not a new service. (See Dixie Ohio 
Exp. Co.-Extension Operations, 30 M.C.C. 295; New York Central 
Securities Co. v. United States, 287 U. S. 12; Texas v. United States, 
292 U. S. 522). However, in the instant case the order of the 
Commission for the authorized use of the Baltimore-Philadelphia 
route toward New York cannot be considered an alternate route for 
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the Baltimore-Harrisburg-New York route which was, we find, non. 
existent. The evidence before the Commission is consistent only 
with the view that what is now permitted by the Commission’s 
order is a newly authorized service. 

Although we have concluded that the order of the Commission 
cannot be sustained on the reasoning contained in its report, we 
have also considered whether the record contains other evidence 
which could be deemed sufficient to support the Commission’s af- 
firmative finding of public convenience and necessity which, of 
course, is a matter of fact to be determined by the Commission on 
the evidence. But in this case we do not find any evidence re- 
ferred to in the report which could be so used. The report makes 
it entirely clear that the Commission based its finding of public 
necessity and convenience only on economies of time and money in 
operation of the shorter route from Baltimore to New York via 
Philadelphia as compared with that from Baltimore to New York 
via York or Harrisburg. While evidence of economies in operation 
is sufficient to justify a finding of public convenience and necessity 
with respect to an order of the Commission granting the right to 
use a shorter alternate route in lieu of an authorized longer one, 
such evidence alone is insufficient for an order granting a newly 
authorized route. The only evidence referred to in the Commis- 
sion’s report to support its finding of public convenience and 
necessity (in addition to the unsound conclusion with respect to 
the effect of Harrisburg as a junction point above considered) is 
the fact of the unauthorized use by the Schreibers of the route 
from Baltimore to New York via York, Penna. There is in this 
ease no affirmative evidence by shippers or others of public con- 
venience and necessity for the use by the, Schreibers of the route 
from Baltimore to New York via York or Harrisburg, Penna., or 
for the alternate shorter route from Baltimore via Philadelphia. 

The Commission found on evidence that the motor carriers had 
used this unauthorized route in good faith, and therefore the un- 
authorized use did not of itself bar the carriers from the grant 
requested. As an abstract proposition we do not question the 
particular conclusion; but find it immaterial here. It appears 
that the Commission as well as the decisions of some three-judge 
courts have held that where there is affirmative evidence of public 
convenience and necessity by the testimony of shippers or other- 
wise, for a particular route applied for by a carrier, the fact of 
previous unauthorized use of the route does not debar the carriet 
from the grant on the equitable doctrine of unclean hands. And 
indeed the evidence of such use in good faith by the carrier may 
be considered by the Commission, in relation to affirmative evidence 
of public convenience and necessity, for its proper weight and 
bearing on the ultimate question of public convenience and neces- 
sity. But we know of no authority for the proposition that where 
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there is no such affirmative evidence of public convenience and 
necessity, mere operating convenience, to result from the use of an 
alternate shorter route than that of the previously unauthorized 
route, is sufficient of itself for a finding of public convenience and 
necessity for the alternate route. See Inland Motor Freight v. 
United States, D. C. Wash. 1945, 60 F. S. 520; Crichton v. United 
States, D.C. S.D. N.Y. 56 F.S. 876, affd. without opinion, 323 U.S. 
684; A. B. & C. Motor Transp. Co. v. United States, D. C. Mass. 
1946, 69 F.S. 166; D. A. Beard Truck Lines Co. Common Carrier 
Application-New Operation, 34 M.C.C. 395; Hoover Motor Exp. 
Co. Inc., Extension of Operations Intermediate Points, 42 M.C.C. 
315, 322; Fisher, Common Carrier Application-New Operations, 
42 M.C.C. 695. 

As the Commission has plainly stated that it was under no 
necessity to find any other evidence of public convenience and 
necessity than operating economies, and as we find in the report of 
the Commission no other such evidence, we conclude that the find- 
ing of the Commission of the existence of public convenience and 
necessity in this case is not supported by evidence and must there- 
fore be set aside. 

There is, however, still another point to be considered. The 
defendants contend that the complainants had no sufficient stand- 
ing and capacity as parties in interest to maintain this suit; but 
we find the contention untenable. The applicable statutes are 49 
USCA, s. 305(g) and s. 2323 of 28 USCA, the Revised Judicial 
Code effective Sept. 1, 1948. Section 305 (g) provides that— 


‘‘ Any final order made under this chapter shall be subject to 
the same right of relief in a court by any party in interest as 
is now provided in respect to orders of the Commission made 
under chapter 1 of this title.’’ (Italics supplied) 


Section 2323 of the New Judicial Code provides that— 


‘« # ® ® any party or parties in interest to the proceeding be- 
fore the Commission * * * may appear as parties of their own 
motion and as of right, and be represented by their counsel, 
in any action involving the validity of such order or require- 
ment or any part thereof, and the interest of such party. 
Communities, associations, corporations, firms, and individuals 
interested in the controversy or question before the Commis- 
sion, or in any action commenced under the aforesaid sections 
may intervene in said action at any time after commencement 
thereof.’’ 


The original complainant in this suit which was first filed 
on April 2, 1948, was the Interstate Common Carrier Council of 
Maryland, Ine. It is particularly urged by the defendants that it 
is not a party sufficiently in interest to maintain the suit because it 
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is not itself a motor carrier but only a membership association rep- 
resenting numerous carriers, including the Baltimore Transfer 
Company and the Davidson Transfer and Storage Company which 
were made parties complainant by the amended complaint filed 
Feb. 14, 1949, after the effective date of the New Judicial Code. 
The last named parties did not personally intervene in the pro- 
ceeding before the Commission because they and others in interest 
were represented by the Interstate Common Carrier Council. 

With respect to the alleged incapacity of the Council the de- 
fendants rely largely on Merchants Truckmen’s Bureau v. United 
States, 16 F. S. 998, 999, where, in a somewhat similar case af. 
fecting the capacity of a membership corporation to maintain a 
suit to set aside an order of the Commission relating to the opera- 
tion of a pick-up and delivery service by railroads, a three-judge 
court expressed doubt whether the association had the capacity to 
maintain the suit as a party in interest. That case was decided in 
1936. But we think that the doubt there expressed under the 
earlier statute there involved has been sufficiently dispelled by 
what was said by the United States Supreme Court in Alton RR Co. 
v. United States, 315 U. S. 15, 18 and 19, the latter case dealing 
particularly with a complaint to set aside an order of the Commis- 
sion under title 2 of the Transportation Act affecting motor carri- 
ers. As we read the latter case it seems to make it clear that a party 
in interest mentioned in s. 305 (g) is not necessarily a person or 
corporation which was a party to the proceeding before the Com- 
mission, but may be one who has a real stake in the transportation 
statute which the order of the Commission affects. Thus, even if 
the Interstate Council is to be regarded as disqualified, the other 
complainants have sufficient capacity to sue. And it may be added 
with respect to the Interstate Council, as pointed out in the brief 
for the complainants, that the Council has frequently appeared as 
a party both before the Commission and federal district courts and 
its right to so appear has been challenged only once. The Com- 
mission itself in the case of Harold H. Senger - Extension—M.C. 
83744, Sub. 6, Aug. 26, 1947, where its right to appear before the 
Commission was challenged, said: 


‘The Council has numerous motor common carrier members. 
It directed its attorney to appear in behalf of its member car- 
riers as protestants in this proceeding. Many of the motor 
common carriers which are members of the Council operate in 
the territory sought in the instant application and have a direct 
interest in the issues presented. They could have appeared in- 
dividually to protect those interests. Here the Council has 
intervened to protect the rights of its member carriers. Ap- 
plicant’s objection to the participation of the Council was 
properly overruled. See Contract Carriers, Inc., Common Car- 
rier Application, 41 M.C.C. 165.”’ 
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For these reasons we conclude upon the record that so much 
of the order of the Commission, as is here under consideration is 
invalid and is set aside, and the case is remanded to the Interstate 
Commerce Commission with instructions that the Commission shall 
take such further action, if any, as to it shall seem proper and in ac- 
cord with this opinion. 





“Grandfather” rights of a water carrier. 
Waterways Transportation, Inc., v. United States (No. 6228) 


On April 11, 1949, the three-judge District Court for the Eastern 
District of Missouri sustained the order of the Commission in restricting 
the rights granted to Waterways Transportation, Inc., within the scope 
of ‘‘operations’’ rather than the scope of holding out. Quoting from the 
Court’s memorandum opinion : 


The complainant sought a certificate as a common carrier by 
water in the transportation of commodities generally by non-self- 
propelled vessels and for general towage or in the alternative a 
permit as a contract carrier by water before the Interstate Com- 
merce Commission on the theory that on January 1, 1940, it was 
so engaged as a common carrier within the meaning of the water 
Carrier Act, 49 U.S.C.A., 909, over the route for which applica- 
tion was made, and had so operated since that time. 

The Commission found the complainant entitled only to a 
certificate to continue operation as a common carrier by water 
by towing vessels in the performance of general towage over a 
part of the route, to-wit, the Mississippi River from Prairie du 
Chien, Wis., to Cairo, Ill., the Illinois waterway, and the Ohio River 
below Paducah. The complainant’s application was in all other re- 
spects denied. 

The complainant filed suit in the District Court to enjoin, 
annul and set aside the order of the Commission, and that the 
Commission be directed to reinstate the proceedings before it and 
to grant complainant the certificate sought. The complainant 
urged in substance that the Commission’s order was arbitrary and 
unreasonable, and acted in defiance of law in refusing to grant 
the certificate sought for freighting operations generally between 
the ports named in the application and in restricting the towage 
certificate granted to narrow limits that had little relation to the 
operation of complainant. The case was heard by a court com- 
posed of three judges, pursuant to Sections 2284, and 2325, Title 
28, U. S.C. A. 

Orders of the Interstate Commerce Commission are review- 
able in this court. U. 8. v. Maher, 307 U.S. 148. The functions of 
the reviewing court are strictly limited. With respect to such 
limitations, the Supreme Court, in Rochester Telephone Corp. v. 
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U.S., 307 U.S. 125, 1. ¢. 140, said ‘‘Only questions affecting consti- 
tutional power, statutory authority and the basic prerequisites of 
proof can be raised. If these legal tests are satisfied, the Commis. 
sion’s orders become incontestable.’’ 

The complainant sought to secure from the Commission a cer- 
tificate under the ‘‘grandfather clause’’ of the Water Carrier 
Act. The requirements under the ‘‘grandfather clause’’ are that 
the complainant carrier ‘‘**was in bona fide operation as a common 
carrier by water on January 1, 1940, over the route or routes, or 
between the ports with respect to which application is made, and 
has so operated since that time. * * ’’ 49 U.S.C.A. 909(a). 

The reports of the Commission, 260 I.C.C. 579, (report of 
October 4, 1945), and 265 I.C.C. 123 (report of May 26, 1947), 
comply with the statutory requirements that the Commission make 
a report which shall state the conclusions of law with its de- 
cision, order or requirement in the premises, and be a quasi juris- 
dictional finding sufficient for the court to determine if the statu- 
tory standards set up by Congress have been applied. JU. S. v. 
Baltimore & Ohio Railroad, Co., 293 U.S. 454. In addition to the 
report of the Commission, a transcript of the testimony, together 
with the exhibits received in the two hearings before the Commis- 
sion’s examiners have been submitted to this court as the evidence 
upon which the issues are to be determined. 

The salient facts are set out by the Commission under the 
headings of ‘‘Dredging and within-harbor operations, Freighting, 
and Towage,’’ in the Commission’s report of October 4, 1945, (260 
I.C.C, 579), ... 

In applications filed under the Motor Carrier Act the courts 
held that a mere holding out to perform transportation service, as 
well as ability to serve, is not sufficient to meet the requirements 
of the ‘‘grandfather clause’’ that the carrier must have been in 
‘*bona fide operation’’ on June 1, 1935. The Supreme Court in 
McDonald v. Thompson, 305 U.S. 263, 1. c. 266, says: ‘‘The expres- 
sion, ‘in bona fide operation” . . . excludes the idea that mere 
ability to serve as a common carrier is enough, includes actual ra- 
ther than potential or simulated service, * *.’’ The Supreme Court 
in United States v. Carolina Freight Carriers Corporation, 315 U.S. 
475, 1. e. 480-1, with respect to the Motor Carrier Act, says: ‘‘The 
act provides the test of ‘bona fide operation.’ That standard car- 
ries the connotation of substantiality. It also makes clear that a 
holding out to serve a specified area is not alone sufficient. *** 
Substantial, as distinguished from incidental, sporadic and in- 
frequent service, is required. Substantial service actually render- 
ed may have been confined to narrow limits. Ability to render 
the service throughout the wide reaches of the territory, which the 
applicant professed to be willing to serve, may not have existed.’’ 

Special liberality has, however, been applied by the Commis- 
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sion and the courts in dealing with water carrier applications in- 
volving ‘‘grandfather rights’’, and in several instances considera- 
tion has been given to both exempt and non-exempt transportation 
of the applicant before January 1, 1940, and thereafter. The Com- 
mission followed this liberal policy in the Russell Brothers Towing 
Co., Inc., Common Carrier Application, 250 I.C.C. 429, accomplish- 
ing the broad purpose of the statute. This policy of the Commis- 
sion with respect to water carriers was approved by the Supreme 
Court in Barrett Line v. U. 8., 326 U.S. 179. The court said in the 
Barrett case at page 199, ‘‘Spasmodic operation hardly would be 
regarded as an inherent advantage of rail or perhaps of motor serv- 
ice in general. It is, or may be, the most valuable inherent ad- 
vantage of a contract water carrier.’’ To consider only complain- 
ant’s transportation, which is subject to regulations, would give 
an incomplete picture of the nature and extent of its operations. 

The record supports the Commission’s factual summary quot- 
ed above from its report. In view of the waterways involved, the 
question whether the complainant has shown substantiality of per- 
formance of its holding out as a common carrier performing freight- 
ing and towage services and the requisite bona fides of its opera- 
tion was for the Commission to determine. Only where error is 
patent will the courts interfere. U. 8. v. Carolina Freight Carriers 
Corporation, 315 U.S. 475. ‘‘The judicial function is exhausted 
when there is found to be a rational basis for the conclusion ap- 
proved by the administrative body.’’ Mississippi Valley Barge Lime 
v. U. 8., 292 U.S. 282, Le. 287. 

While the Commission and the courts have been liberal in 
dealing with applications under the ‘‘grandfather clause’’ of the 
Water Carrier Act in considering exempt operations as well as 
non-exempt operations, and while the operations of the complain- 
ant were necessarily curtailed to some extent after the application 
was made as a result of the war, yet we think the conclusion reached 
by the Commission with respect to freighting service is inevitable, 
despite that liberality, in that the complainant’s freighting opera- 
tions from January 1, 1938, to January 1, 1940, do not satisfy the 
requirements of the ‘‘grandfather clause’’ when such non-exempt 
freighting operations consisted of only one shipment, of draglines 
from Vacherie, La., to Cairo, Ill., in 1938, and exempt operations 
at the most only spasmodic. 

There is ample evidence to support the Commission’s finding 
that the complainant was in bona fide operation as a common 
carrier by water by towing vessels between the ports and points 
along the Mississippi River from Prairie du Chien to Cairo, the 
Tilinois waterway, and the Ohio River below Paducah, including 
the ports named. In reaching this decision the Commission prob- 
ably took into consideration exempt as well as non-exempt opera- 
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tions, but considering all of the towing operations beyond these 
points in the waterways involved, the operations could properly be 
held not to meet the requirements of the ‘‘grandfather clause’’, 
and. the court will not interfere with such a determination, even 
though there was a curtailment of towing operations to some ex- 
tent after the application was made as a result of the war, when 
such towing operations from January 1, 1938, to January 1, 1940, 
consisted of the towing of a dredge from Plaquemine, La., to Joliet, 
Tll., in 1938, and the towage of pontoons from St. Louis, Mo. to 
Paducah, Ky., in 1939. 
The prayer of the complainant will be denied. 





Commission’s finding of fact in connection with motor carrier application will not be 
set aside if support found in record. 


Consolidated Freightways, Inc., et al v. United States 


On April 12, 1949, the three-judge District Court for the Eastern 
District of Washington had before it an action seeking to set aside an 
order of the Commission granting a certificate to United Truck Lines 
issued February 28, 1948. Quoting from the decision of the court: 


Plaintiffs in this action, in short, contend on the merits that 
the findings and order of the Commission are unreasonable, arbi- 
trary and capricious, entered under misconception of the law, and 
null and void because not only not supported by the evidence but 
instead being completely contrary thereto. 

Upon examination of the entire record such contentions are 
found to be without merit. 

In the first instance plaintiffs and the other protestants at 
Spokane, Boise and Lewiston were allowed full hearing and oppor- 
tunity to present their contentions and evidence. In ‘‘The New 
England Divisions Case,’’ 261 U. 8S. 184 at 200, 67 L. Ed. 605 at 
614, it is said: 


‘*A full hearing is one in which ample opportunity is afforded 
to all parties to make, by evidence and argument, a showing 
fairly adequate to establish the propriety or impropriety, from 
the standpoint of justice and law, of the step asked to be tak- 
en.’’ 


Instead of the Commission having been arbitrary the record and its 
action with respect to the original requests of United Truck and 
with respect to the recommendations of the Joint Board evidence 
a real endeavor to be fair to plaintiffs and the other protestants as 
well as to applicant and the public to be served. 

Upon analysis of the record it is found that plaintiffs’ actual 
contention necessarily must be that the Commission, was mistaken 
in deciding disputed questions of fact against rather than for 
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plaintiffs. There were sharp disputes in the evidence in the hear- 
ings afforded the parties. It may well be that other minds might 
have determined such differences between the witnesses different- 
ly. But in the three hearings there was substantial evidence present- 
ed supporting the report, findings and order. Whether this three- 
judge court, if the matter had been presented to it originally, would 
have arrived at the same conclusions as did the Joint Board or the 
Commission is, of course, beside the point. While different minds 
might disagree as to where the preponderance of the evidence lay 
as to certain of the essential findings of the Commission the rec- 
ord shows that there was substantial evidence which under the 
Interstate Commerce Act and judicial decisions permitted the Com- 
mission to make the findings and order complained of. Therefore, 
necessarily, plaintiffs are not entitled to relief from us because 
where there is substantial evidence, as here, it is the duty of the 
Commission rather than this court to pass upon the weight and the 
convincing quality of such. 

In 1.€.C. v. Union P. R. Co., 222 U.S. 541, 547, 56 L. Ed. 308 at 
311, it is stated: 


‘‘In determining these mixed questions of law and fact, the 
court confines itself to the ultimate question as to whether the 
Commission acted within its power. It will not consider the 
expediency or wisdom of the order, or whether, on like testi- 
mony, it would have made a similar ruling.’’ 


Clearly in this instance the Commission acted within its power 
as defined and limited by law. Tested by the record plaintiffs’ 
position, while not so expressed in words, in effect necessarily is 
that the Commission acted unwisely. Even if we felt the Com- 
mission did act unwisely we would not under the statutes and under 
the decisions of the United States Supreme Court be permitted to 
substitute our judgment for that of the Commission where, as 
here, there was substantial evidence in support of its findings and 
order. In Merchants Warehouse Co. v. U. S., 283 U.S. 501, 75 L. 
Ed. 1227, the court states at 1236: 


‘The credibility of witnesses and weight of evidence are for 
the Commission and not for the courts, and its findings will not 
be reviewed here if supported by evidence.”’ 

As declared by the Supreme Court in U. S. v. Detroit, etc. Co., 
326 U. S. 236, 241, 90 L. Ed. 38, 42, ‘‘The Commission is the 
guardian of the public interest in determining whether certificates 
of convenience and necessity shall be granted.’’ And continuing, 
that decision, in substance, says that as such guardian it has a 
‘‘wide range of discretionary authority’’ and should ‘‘determine 
*** on which side of the controversy the public interest lies.’’ 

In this action plaintiffs, in effect, contend that plaintiffs and 
the other protestants (no longer in the case) were furnishing ade- 
quate service for the areas involved, that there was not sufficient 
business for United Truck also and that the certificate to applicant 
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necessarily threatens plaintiffs’ financial position inasmuch as 
United Truck has demonstrated an uncanny ability to get freight 
business from competitors. 

But as against these contentions there was substantial evidence 
permitting conclusion that the kind of service furnished by plain- 
tiffs and protestants was not suitable for many of the needs of the 
areas involved, that United Trucks offered a faster service which 
was much needed, that the requirements of the reasonable future 
as well as merely those of the present should be considered, and 
that any loss to plaintiffs would be minor and in any event would be 
substantially less than the gain to the public. 

This court has neither the ability nor the desire to invade the 
province of the Commission by passing ‘‘expert judgment on the 
intricacies of the transportation problems which are involved. That 
function is reserved exclusively for the Commission.’’ See U. 8. v. 
Carolina Freight Carriers Corp., 315 U. 8. 475 at 489, 86 L. Ed. 971 
at 983. 

The report complained of, in part, states: 


‘* Applicant conducts substantial common carrier general 
freight operations, over regular and irregular routes in Oregon, 
Washington, Idaho and Montana. ***it holds a certificate *** 
over regular routes, between Seattle, Wash., and Spokane, and 
between Portland, Oreg., and Spokane, and, over irregular 
routes, between Spokane, *** and *** points *** in *** part of 
Idaho ***. Under the above-described irregular route au- 
thority, applicant is operating into Lewiston almost daily *** 
Over its entire system applicant operates 140 trucks and trail- 
ers, approximately 56 of which are equipped for the mainten- 
ance of temperature control *** and applicant’s fitness, finan- 
cial, and otherwise, properly to conduct the proposed service 
is unquestioned. 

‘*By the instant application, applicant proposes to insti- 
tute a daily scheduled overnight service between Spokane and 
Boise in direct competition with two existing services ***. 

‘‘The application is supported by 20 shippers, a motor 
carrier operating between Boise and points in Utah, and by the 
chambers of commerce and other civic groups at Spokane, 
Clarkston, and Asotin, Wash.. and Coeur d’Alene and Caldwell; 
Idaho. *** 

‘In opposition to the application, evidence was submitted 
on behalf of nine motor carriers operating in the territory 
covered by the application and eight shippers situated at vari- 
ous points sought to be served by applicant.’’ 


The application and evidence established that the route between 
Spokane and Boise via Lewiston sought by applicant was a different 
route and slightly shorter and more direct than plaintiffs used and 
while serving the same general area actually much of the way ran 
through different communities. Applicant proposed a fifteen hour 
overnight service between Spokane and Boise. Consolidated Freight 
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for its somewhat longer route provided no delivery in Boise from 
Spokane before the morning of the second day. Inland Motor car- 
rying freight from Spokane to Pendleton transferred such at Pend- 
leton to Garrett Freight which likewise provided no delivery at 
Boise before the morning of the second day. 

At the hearing applicant submitted testimony that it could 
maintain such fifteen hour overnight service and testified that a 
trial test run so demonstrated. The testimony of plaintiffs vigor- 
ously disputed such ability of applicant. . . . over the route as 
in the order and provided in the certificate. 

The foregoing extracts from the report and findings of the 
Commission bear upon the contentions of plaintiffs. The position 
of the Commission is, as previously stated, supported by substantial 
that substantial evidence as contrasted to the evidence submitted 
evidence. Perhaps the Commission was mistaken in its weighing of 
by plaintiffs. It may be here stated, however, that the conclusions 
of the Commission do not to us appear to be unreasonable, although 
no suggestion is offered that a decision for plaintiffs would not have 
been reasonable. 

Much of plaintiffs’ argument depends upon its contention that 
applicant could not render the overnight service between Spokane 
and Boise in exactly fifteen hours or less on every occasion. 

The undisputed evidence was that in the absence of applicant’s 
service no delivery in Boise could be expected before the morning 
of the second day. Contrary to plaintiffs’ contention that the validi- 
ty of Commission’s action depended upon applicant’s service never 
exceeding fifteen hours the Commission’s report says: 

‘*#** applicant can maintain the 15-hour schedule or, in 
any event, a schedule providing next forenoon deliveries, which 
would result in a substantial saving over the delivery schedules 
now maintained ***,’’ 


Inasmuch as the report and order and the certificate complained 
of are not arbitrary or beyond the authority of the Commission, and 
since they are supported by substantial evidence, as previously 
stated, plaintiffs’ complaint should be dismissed. 





State and Federal regulation of same transportation. 
State of California v. Zook (No. 355) 


On April 25, 1949, the Supreme Court, in a 5 to 4 decision, held 


valid a statute of California which declared it unlawful to sell, within 
the state, passenger transportation on a carrier operating without author- 
ity from the Interstate Commerce Commission or the California Com- 
mission. Part II of the Interstate Commerce Act, i.e., the Motor Car- 
rier Act, carries similar provisions. Quoting from the decision : 


Respondents operate a travel bureau in Los Angeles, and re- 
ceive commissions for arranging ‘‘share-expense’’ passenger trans- 
portation in automobiles. Owners of private cars desiring passen- 
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gers for a trip register with respondents’ agency, as do prospective 
passengers. State lines are crossed in many of the trips. Until 
1942 the federal act specifically exempted such ‘‘casual, occasional, 
or reciprocal’’ transportation. But in that year the Interstate 
Commerce Commission removed the exemption, as the Motor Car- 
rier Act empowered it to do. Both the California and federal stat. 
utes now require respondents to sell transportation only in carriers 
having permits from the I. C. C. 

Respondents were prosecuted under the State act. They ad- 
mitted their unlawful activity, but demurred to the criminal com- 
plaint on the sole ground that the State statute entered an exclusive 
congressional domain. The trial court disagreed, and entered a 
judgment of conviction, but the appellate court upheld respondents’ 
contention, and ordered the complaint dismissed... . 

Respondent’s automatic ‘‘ coincidence means invalidity’’ theory, 
applied in an area as imbued with the state’s interest as is this one, 
see infra, would lead us to the conclusion that a state may not make 
a dealer in perishable agricultural commodities respect its laws on 
the fraudulent nonpayment of an obligation, if that fraud occurred 
after an interstate shipment, 7 U.S.C. § 499b (4), for Congress has 
not expressly saved such prosecutions. We would, hold, too, that 
extortion or robbery from interstate commerce under 18 U.S.C. 
§ 1951 or 18 U.S.C. § 2117 is immune from state action; that the 
wrecking of a bridge over an interstate railroad is an ‘‘ exclusively 
federal’’ offense, 18 U.S.C. § 1992; that the transmittal of a ransom 
note in interstate commerce cannot be punished by local authorities, 
18 U.S.C. § 875. And see 18 U.S.C. §§ 331, 472, 479. In short, we 
would be setting aside great numbers of state statutes to satisfy a 
congressional purpose which would be only the product of this 
Court’s imagination. We cannot agree that each of the problems 
under the statutes cited may not be resolved by examination of the 
whole case. 

The question is whether Congress intended to override State 
laws identical with its own when it, through the Interstate Com- 
merce Commission, regulated share-expense passenger automobile 
transportation, or whether it intended to let State laws stand. 
While the statute says nothing expressly on this point and we are 
aided by no legislative history directly in point, we know that 
normally congressional purpose to displace local laws must be clear- 
ly manifested. H. P. Welch Co. v. New Hampshire, 306 U. S. 79, 
and cases cited; Maurer v. Hamilton, 309 U. S. 598, 614; Kelly v. 
Washington, 302 U. S. 1, 11, 14; Mintz v. Baldwin, 289 U. S. 346. 
Or if the claim is conflicting in terms, it ‘‘must be clear that the 
federal provisions are inconsistent with those of the state to justify 
the thwarting of state regulation.’’ Cloverleaf Butter Co. v Patter- 
son, supra, at 156. See also Hines v. Davidowitz, 312 U. S. 52, at 


This is not a hypothetical case on ‘‘normal Congressional in- 
tent.’’ It is California’s attempt to deal with a real danger to its 
residents. We know that coincidence, with its consequent possibili- 

















MAY, 1949 803 















ty of double punishment, is an important factor to be considered. 
In many cases it may be a persuasive indication of congressional 
intent. But we must look at the whole case. In this case the factors 
indicating exclusion of state laws are of no consequence in the light 
of the small number of local regulations and the state’s normal 
power to enforce safety and good-faith requirements for the use of 
its own highways. ‘‘The state and federal regulations here ap- 
plicable have their separate spheres of operation.’’ Union Broker- 
age Co. v. Jensen, supra. 322 U. S. at 208. So far as casual, occas- 
ional, or reciprocal transportation of passengers for hire is con- 
cerned, the State may punish as it has in the present case for the 
safety and welfare of its inhabitants; the nation may punish for 
the safety and welfare of interstate commerce. There is no conflict. 


Mr. Justice Burton, with whom Mr. Justice Douglas and Mr. Justice 


Jackson joined, wrote a dissenting opinion 4 times as long as the majority 
opinion ; and Mr. Justice Frankfurter, merely to emphasize his agreement 
with the conclusion reached by Mr. Justice Burton, wrote an additional 
dissenting opinion one-third the length of the majority opinion. 


Quoting from the dissenting opinion by Mr. Justice Burton: 


While it may be uncertain where the line of exclusive federal 
jurisdiction impinges upon that of the states in the absence of the 
exercise of federal jurisdiction by Congress, there is no doubt that, 
when Congress has asserted its exclusive jurisdiction, it is for 
Congress to indicate the extent, if any, to which a state may then 
share it. To whatever extent that this is not so, federal law will 
have lost its constitutional supremacy over state law. 


Quoting from the dissenting opinion of Mr. Justice Frankfurter : 


For the first time in the hundred and twenty-five years since 
the problem of determining when State regulation has been dis- 
placed by federal enactment came before this Court, Gibbons v. 
Ogden, 9 Wheat, the Court today decides that the States can impose 
an additional punishment for a federal offense unless Congress in 
so many words forbids the States to do it. When Congress deals 
with a specific evil in a specific way, subject to specified sanctions, 
it is not reasonable to require Congress to add, ‘‘and hereafter the 
States may not also punish for this very offense,’’ to preclude the 
States from outlawing the same specific evil under different sanc- 
tions. To do so would impute to Congress the purpose of imposing 
upon a nationwide rule the crazy-quilt of diversity—actual or po- 
tential—in State legislation, when the federal policy was adopted 
by Congress precisely because it concluded that the manner in 
which the States, under their permissive power, dealt with the evil 
was unsatisfactory. Such an inference is a strained and strange 
way of interpreting the mind of Congress. It also disregards an 
important aspect of civil liberties, namely, avoidance of double 
punishment for the same act even though such double punishment 
may be constitutionally permissible. See Jerome v. United States, 
318 U. 8. 101, 105. 











Meetings of Regional Chapters 


District No. 1 Chapter 


Ralph H. Cahouet, President, 38 Chauncy Street, Boston, Massa- 
chusetts. 


Atlanta 


Paul H. Hardin, Chairman, A.T.M., The Coca Cola Company, 310 
North Avenue, N. W., Atlanta, Georgia. 


Baltimore Chapter 


Levin J. Canter, Chairman, Division T. M., Koppers Company, 
Bartlett-Hayward Division, P. O. Box 298, Baltimore 3, Maryland. 

Members of the National Association are cordially invited to attend 
any of the regular dinners or meetings of the Baltimore Chapter. 


Chicago Chapter 
Erle J. Zoll, Jr., Chairman, Illinois Central Railroad, 135 East 11th 
Place, Chicago 5, Illinois. 
Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooras of the Palmer House, Chicago. 
Denver Chapter 


A. J. Tait, F.T.M., Chairman, Rio Grande Motor Way, Inc., 775 
Waze Street, Denver 4, Colorado. 


District of Columbia Chapter 


Roland Rice, Chairman, Ass’t Gen’] Counsel, Association of Ameri- 
ean Railroads, Transportation Building, Washington 6, D. C. 
Meets bi-monthly, second Tuesday. 


Out-of-town members are invited to attend the luncheons of the: 


D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10.30 of the day of 
the luncheon so that reservation can be made. 


Michigan Chapter 


Harold Z. Frederick, Chairman, R. C. Mahon Company, 8650 Mt. 
Elliott Avenue, Detroit 11, Michigan. 





N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—section 5, Article IV.) 

(Sample charter, ie., that of the District of Columbia Chapter. will be found on 
pages 120-122 of December, 1939, JourNat.) 
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Kansas City, Missouri, Chapter 


E. L. Peterson, President, Assistant Transportation Commissioner, 
The Board of Trade, 1028 Baltimore Street, Kansas City, Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month in the 
Board Room of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


George W. Holmes, Chairman, 20th Floor, Missouri Pacific Building, 
St. Louis 3, Missouri. 

Meets: Third Friday of each month at 12:15 P. M., at the Mark 
Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 
Eric E. Ebert, Chairman, 114 Branford Place, Newark 2, N. J. 
Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7 :30 P. M., except June, July and August. 
Ninth District Chapter 


Richard Musenbrock, President, 637 Northwestern Bank Building, 
Minneapolis 2, Minnesota. 
Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., 
Minneapolis, Minn. 
Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 


Philadelphia Chapter 
R. S. Mawson, Chairman, T. M., ACF-Brill Motors Company, 
Philadelphia 42, Pennsylvania. 
Pittsburgh Chapter 


Robert R. Wertz, Chairman, U. S. Steel Corporation of Delaware. 
1401 Koppers Building, Pittsburgh 30, Pennsylvania. 

Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 


Irving F. Lyons, Chairman, California Packing Corporation, 101 
California Street, San Francisco 19, California. 
Meets: San Francisco Commercial Club, last Monday of each month. 


A cordial invitation is extended to members of other Chapters and 
of the national association to attend meetings. 


Southern California Chapter 


L. H. Stewart, Chairman, 354 South Spring St.. Los Angeles. 
California. 
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CHAPTER NEWS 
Chicago 


Commodore Robert C. Lee, Executive Vice-President, Moore-Me- 
Cormack Lines, New York City, spoke before the Chicago Chapter at its 
meeting on May 6th in the Palmer House on ‘‘ Maritime Practice and 
Procedure.’’ 





Metropolitan New York 


Over four hundred persons attended the April 19th meeting of the 
Metropolitan New York Chapter which was held at the Robert Treat 
Hotel in Newark, N. J. 

The meeting was given over to a full-scale presentation of a moot 
I. C. C. ease by the senior class of the Academy of Advanced Traffic, 
New York. Sitting as Commissioners were Honorable Walter E. 
Aebischer, Commerce Executive, The Great A. & P. Tea Company ; Frank 
J. Clark, Associate Counsel, Lord, Day and Lord; Thomas L. Hansen, 
former Public Utility Commissioner of New Jersey; A. Carlton Welsh, 
Manager Traffic Department, Brooklyn Chamber of Commerce. 

The moot case, based on a hypothetical state of facts, was entitled 
Henderson, Sloane & Co. v. The Pennsylvania Railroad Co. It involved 
a question of alleged discrimination and undue prejudice arising out of 
the relationship of rates applicable on aluminum hampers as against 
wood fiber hampers. The handling of the moot case from inception 
through final order of the Commission is a required activity for all 
Academy students. The class was divided into sides, one group taking 
the position of complaining shipper and the other that of defendant 
carrier. Edward Jensen, Thomas Barry and Stanley Radomski served 
as counsel for complainant. Harry Howard, George Weigel and Walter 
Jarvis were counsel for the defendant carrier. Pleadings and exhibits 
prepared by the students and distributed to those present indicated the 
thoroughness of preparation by members of the class. 

At the conclusion of the hearing, the Moot Commission departed 
from strict I.C.C. practice to the extent of handling down an ‘‘off the 
bench’’ decision and opinion. The Moot Commission decided that undue 
— had been established and found in favor of the complainant- 
shipper. 














Robert C. Beck, (B) Charles Donley and 
Associates, 910 Dravo Building, Pitts- 
burg 22, Pennsylvania. 

Carter R. Bishop, Jr., (B) Public Utilities 
Commission of the State of California. 
State Building, San Francisco 2, Calif. 

FE. G. Brown, (A) Midland National 
Life Bldg., Watertown, S. Dakota. 


Oliver Callson, (B) Mill T. M., Gener- 
al Mills, Inc., Sperry Division, Water- 
front Street, Tacoma 2, Washington. 

William M. Cheatham, (B) T. M. 
Macy's San Francisco, R. H. Macy & 
Co., Inc., Stockton & O'Farrell Sts., 
San Francisco 8, Calif. 


Robert Elliott Freer, (A) 712 Jackson 
Place, N. W., Washington éo. < 
Glenn T. Gleason, (B) T. M., Zellerbach 
Paper Company, San Francisco Divi- 
sion, 534 Battery Street, San Francis- 

co 26, Calif. 

Christian V. Graf, (A) Rhoads & Sinon, 
227 State Street, Harrisburg, Pennsyl- 
vania. 


LeRoy W. Gudgeon, (A) 77 W. Wash- 
ington Street, Chicago 2, Illinois. 

Philip A. Hart, (A) 1732 Buhl Building, 
Detroit 26, Michigan. 

Elsie Henry, (B) Ass’t to G.T.M., Unit- 
ed States Pipe & Foundry Company 
Burlington, New Jersey. 

Marshall Hornblower. (A) 1411 Pennsyl- 
vania Ave., N. W., Washington 4, D. C. 

Jack Jolley, (B) Traffic Ass’t., Traffic 
Department, E. R. Squibb & Sons, 
New Brunswick, New Jersey. 

Herbert Robert Kaseman, (B) A.T.M., 
S K F. Industries, Inc., Front St. & 
Erie Ave., Philadelphia 34, Pennsyl- 
vania. 

Edmund Kennedy, (B) Gen’l Mgr., R. 
H. McDonald Co., 222 Railroad Ave., 
Paterson 3, New Jersey. 

Ambrose P. Klein, (B) Ass’t Sup’r, U. 
S. Steel Corporation Subsidiaries, 959 
Frick Annex Bldg, Pittsburgh 30, 
Pennsylvania. 

Yale McFate, (A) 16 Arcade, Luhrs 
Building, Phoenix, Arizona. 

Edward MacKey, Jr., (B) Union Pacific 
Railroad Co., 626 Fifth Avenue, New 
York 20, N. Y. 


* Elected to membership April, 1949 





List of New Members * 
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Allen B. Mann, (B) G.T.M., American 
Asphalt Roof Corp.. 7600 East 15th 
Street, Kansas City 3, Missouri. 

Vernon M. Masters, (B) T. M., South- 
west Freight Lines, Inc., 401 East 
Missouri Ave., Kansas City, Missouri. 

Frank P. Mooney, (B) U. S. Steel Corp. 
Subsidiaries, 956 Frick Bldg. Annex, 
Pittsburgh 30, Pennsylvania. 

Clarence M. Morgan, (B) Traf. Dept., 
Chevrolet Motor Division of General 
Motors Corporation, 3-117 General 
Motors Building, Detroit 2, Michigan. 

Foster S. Myers, (B) Central Freight 
Association, 608 South Dearborn 
Street, Chicago 5, Illinois. 

James K. Newbold, Jr., (B) Regional 
Manager, Traffic & Sales, Riss & 
Company, Inc., 17-21 Florence Street, 
Jersey City 4, N. i. 

Robert A. Penk, (B) T. M., Pacific 
Region, Continental Can Company, 
Inc., 235 Montgomery Street, San 
Francisco 4, Calif. 

Walter B. Phelan, (A) 507 Majestic 
Building, Cheyenne, Wyoming. 

George Reese, (B) Traffic Department, 
U. S. Steel Corp. Subsidiaries, 956 
Frick Building Annex, Pittsburgh 19, 
Pennsylvania. 

George N. Sabin, (B) Department of 
Justice, Antitrust Division, 939 D 
Street, N. W., Washington 25, D. C. 

Harold B. Singleton, (A) 416 Peoples 
Bank Building, Lynchburg, Virginia. 

Ernest M. Smith, (B) Denver & Rio 
Grande Western R.R. Co.. 1531 Stout 
Street, Denver, Colorado. 

Jack M. Smith, (B) J. A. Folger & Co., 
330 West 8th Street, Kansas City, 


Missouri. 

William R. Stern, (B) Wall Rope 
Works, Inc., 48 South Street, New 
York 5, N. Y 


Elmer F. Streib, (B) T. M., Casket 
Manufacturers of America, 627 Syca- 
more Street, Cincinnati 2, Ohio. 

Kenneth P. Tubbs, (B) Ass’t Comm’r 
Fort Smith Traffic Bureau, 412 Ken- 
nedy Building, Fort Smith. Arkansas. 

George E. Villeneuve, (B) Southern 
Pacific Co., Rm. 530, 1411 Fourth Ave. 
Bldg., Seattle 1, Washington. 
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Charles H. Wager, (A) Megr., Traffic 
Department, Shell Oil Company, 50 
West 50th Street, New York 20, N. Y. 

Paul P. Watkins, (A) 303 Chamber of 
Commerce Building, Atlanta, Georgia. 

Edgar E. Weber, (B) % Service Bureau 
Company, 306 Neave Building, Cincin- 
nati 2, Ohio. 

Rufus C. Wiegman, (B) Panhandle & 
Santa Fe Railway Co., Santa Fe 
Building, Amarillo, Texas. 


—— 


Edgar J. Wigton, (B) Sinclair Refining 
Co., 906 Grand Ave., 500 Rialto Bldg, 
Kansas City, Missouri. 

L. G. Wilson, (B) Pres’t & Gen’l Mgr., 
Carmichael Traffic Corporation Suite 
1004 Builder’s Exchange Bldg, 656 
South Los Angeles Street, Los Angeles 
14, Calif. 


REINSTATED TO MEMBERSHIP 


Herbert L. Hill, (B) T. M., Rock Island James H. Noble, (B) 19407—104th Ave, 


Terminal Co., 6th Avenue and River, 
Rock Island, Illinois. 


Hollis, L. I., New York. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


We believe that there are from time to time certain articles appear- 
ing in the JouRNAL which are, because of popular demand, of sufficient 
interest to have reprints made. Consequently we have on hand at the 
Association’s office reprints and pamphlets which should be of interest 
to our members and others. They are listed below and will continue to 


be so listed until the supply becomes exhausted : 


Organization of Divisions and Assignment of Work of the I. C. C. 


and Chart Showing the Major Functions of the Commission ....$1.00 


Attorney General’s Manual on the Administrative Procedure Act— 
prepared by the Department of Justice, 1948,—reproduced by 
ICC Practitioners’ Association, February 1948 JournaL—while 
UE TD cciietevncincmaratiininsnunucninmnsnninianvandiinuniuiniion 


General Rail and Rail-Water Freight Rate Changes Made During 
the Period October, 1914, to April, 1948, Inclusive—statement 
prepared by I. C. C. Bureau of Traffic, released 5-6-48—reprint 
from ICC Practitioners’ JOURNAL, June, 1948—while they 
_ eebivecinnnnniiidnienienneneinnnnnimntaianmmnmmeninnnnianeaianniiibiiuliiinantiitenn 


Outline of Study Course in Practice and Procedure before the I. C. 
C.—Revised 1948 Edition—by Warren H. Wagner, Esquire .... 


Selected Reading List of Books Helpful in the Study of the Princi- 
pal Laws Within the Jurisdiction of the I. C. C.—Revised 1947 
Edition, prepared by Committee on Education for Practice .... 


Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland .................... 


The Lives of the Interstate Commerce Commissioners and the Com- 
mission’s Secretaries by Clarence A. Miller—while they last .... 
(Originally sold at $2.50 per volume). 


Decisions of the Supreme Court of the United States of Importance 
to Practitioners before the I. C. C.—prepared by Harold D. 
McCoy, Examiner-—now Assistant Chief Examiner—in 1940, 
with assistance of Messrs. Gerry, Norris and Reidy of the Com- 
mission ’s staff—while they last .............ccscsscssscsrsssssssecesssecersersereeees 


A Description of the Functions of the Divisions, Bureaus and Staff 
of the I. C. C. by O. L. Mohundro, Examiner, I. C. C.—re- 
printed from January issue, ICC PractiITIONERS’ JOURNAL ........ 
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